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INTRODUCTION

A decade on from the referendum that would see the United Kingdom end its membership
of the European Union, like many others the Centre for Cross Border Cooperation is still
managing the uncertainties of a continually evolving post-Brexit landscape. Given the
Centre's core mission, when on the 22" February 2016 Prime Minister David Cameron
announced that the referendum would take place on the 23 of June, we directed our
efforts at understanding what the potential consequences of the UK leaving the EU would
be for cross-border cooperation and relations. As an organisation whose establishment
as the Centre for Cross Border Studies in September 1999 was inspired by how North-
South and East-West cooperation and relations were at the heart of the Good
Friday/Belfast Agreement, the question being asked of the UK electorate was of huge
relevance to us.! How that question would be answered would also potentially impact on
our relationship with EU Cohesion Policy, specifically its framework for territorial cohesion
and cross-border cooperation and the funding that came with it.

This publication, therefore, serves as a record of how the Centre approached the June
2016 referendum and what its approach has been in the aftermath of its result. It brings
together excerpts from a number of key documents published by the Centre, tracing our
own journey and how we sought to shine a light on the importance of taking cross-border
cooperation and relations into account in the debates in the run-up to the referendum
and in the negotiations on the UK's withdrawal from the EU that followed. Although this
is not an exhaustive record of everything we published, nor can it include activities the
Centre undertook in relation to Brexit, it contains extracts from both research briefings
and responses to various relevant parliamentary inquiries. As we recall our interventions
in chronological order, we set them within the context of what was happening in the Brexit
process each year that was of relevance to cross-border cooperation and relations.

However, this is not meant as a “we told you so” exercise undertaken with the benefit of
hindsight. Whilst some might argue that we should have done otherwise, in the run-up to
the referendum the Centre did not campaign for either side of the debate, nor did it tell
people how they should vote. We limited ourselves to identifying the key issues at stake
and, based on the available evidence, setting out what we considered to be the potential
consequences of a UK decision to leave the EU. Once that decision was made, the
Centre's primary concern was — and continues to be — to ensure decision and policy-
makers safeguard cross-border cooperation and relations as core elements of the 1998
Agreement.

1 Following its 25" anniversary in September 2024, the Centre began to operate under its current name,
as the Centre for Cross Border Cooperation.
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Also, hindsight is only of limited benefit here. When 52% of those who exercised their right
on the 23" of June 2016 to vote to leave the EU, they and the 48% who voted to remain
(including majorities in both Northern Ireland and Scotland) didn't wake up the next day
to find themselves in a post-Brexit settlement. Ten years later, we have still to arrive at a
final Brexit destination from which we can fully benefit from hindsight to make a
conclusive judgement on what the consequences were of that 2016 referendum. The
consequences are still unfolding and the nature of their impacts will only be known once
the UK definitively decides what its relationship with the EU will be. At the time of writing,
the current UK Government is seeking to reset relations with the EU and to cooperate
more closely with it across a range of issues, which could result in different contours to
the UK's post-Brexit landscape to those being shaped by previous UK administrations. The
terrain is still shifting, and it is up to others to judge whether the conclusions we reached
over the years are still plausible or wide of the mark.

What follows is, therefore, a record of the Centre for Cross Border Cooperation’s mapping
of that shifting terrain, and how the tremors of various intensity during the Brexit process
could affect the ground on which cross-border cooperation and relations take place. This
record is reflective of how research and analysis are at the heart of everything the Centre
does in its mission to support and promote improved cross-border cooperation. The
Centre for Cross Border Cooperation isn't a think-tank — it's a think-and-do-tank. We are
trusted to provide independent research and analysis in order to support governments,
businesses and communities overcome barriers and unlock opportunities through cross-
border cooperation, and we actively pursue the conclusions that result from our research
and analysis. The following pages are a reflection of this.



PROLOGUE.:
Deciding to hold a referendum

Just as the idea of Brexit didn't begin on the 23 of June 2016, the Centre for Cross Border
Cooperation’s contributions to what the UK leaving the EU might mean preceded that
date. Recalled to form this Prologue are two of the Centre’s responses to UK Government
consultations and its 2015 submission to an inquiry by the House of Lords European Union
Select Committee.

Our consultation responses came in the wake of the then UK Conservative-Liberal
Democrat coalition Government's committing itself in July 2012 to undertake a
comprehensive review of the EU’'s powers and how these affected the UK's national
interests. Known as the Balance of Competences Review, this exercise would result in the
Government publishing 32 reports between 2013 and 2014, having received around 3,000
pages of evidence from over 1,500 sources on 32 areas of EU competence.

The review was a reflection of the Conservative Party’s position on the UK's relationship
with the EU as set out in its manifesto for the 2010 general election. It stated:

We will be positive members of the European Union but we are clear that
there should be no further extension of the EU’s power over the UK without
the British people’s consent. We will ensure that by law no future government
can hand over areas of power to the EU or join the Euro without a
referendum of the British people. We will work to bring back key powers over
legal rights, criminal justice and social and employment legislation to the UK
(p.113).


https://www.gov.uk/guidance/review-of-the-balance-of-competences
https://general-election-2010.co.uk/2010-general-election-manifestos/Conservative-Party-Manifesto-2010.pdf
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Although the 2010 manifesto referred to the idea of a referendum, it was in relation to
ensuring that any future UK government would have to hold one if it decided to adopt
the Euro, and if the EU wanted to extend the areas in which it had competence. However,
the final paragraph in the section on the UK's relationship with the EU underlines the desire
to renegotiate what that relationship was and to take back powers from the EU:

The steady and unaccountable intrusion of the European Union into almost
every aspect of our lives has gone too far. A Conservative government will
negotiate for three specific guarantees — on_the Charter of Fundamental
Rights, on criminal justice, and on social and employment legislation — with
our European partners to return powers that we believe should reside with
the UK, not the EU. We seek a mandate to negotiate the return of these
powers from the EU to the UK (p.114).

The two areas of EU competence that were the focus of the Centre’s responses to the
Balance of Competences Review were the Free Movement of Persons and Cohesion
Policy. In August 2013, the Centre’'s Border People project submitted its response to the
review of the EU's competence on the free movement of EU citizens within the Single
Market.? There are a number of issues it highlighted at that time that would become
increasingly important and continue to be of relevance today. These reflect how the UK's
membership of the EU meant it was part of a common framework regulating and
supporting the free movement of EU citizens.

Whilst the questions posed by the online questionnaire were framed in terms of free
movement between the UK and the rest of the EU, the Border People submission focused
primarily on free movement across the Ireland-Northern Ireland border, although also
conscious of the ability of Northern Ireland citizens to move across the EU. On that wider
scope, it noted how the UK's membership of the EU meant that ‘Northern Ireland citizens
can access another EU state on a daily basis with ease’, and how ‘The fact that their
working rights and social security rights are secured in EU legislation eases their decision
to take up employment opportunities across the border and further afield in the rest of
Europe’. The Border People submission also concluded that a reduction of EU
competence in the area of free movement ‘would leave Northern Ireland/Ireland
vulnerable to national legislation that focuses on the need of mainland UK and not the
needs of Northern Ireland and its land border with another European country’. It could be
argued that this concern would later become — and still is — framed within the debates
around the UK's ability to diverge from the EU, and how the exercise of that ability is not
always carried out with a full awareness of the consequences for Northern Ireland.

The Centre's second response to the Balance of Competences Review was on EU
Cohesion Policy, submitted in January 2014. As border regions and cross-border

2 The submission can be found as Submission 37 in the UK Government’s publication of the "Free
movement of persons: evidence submission (part 1),
FreeMovementPersonsBalanceCompetencesReportEvidencePartl.pdf.



https://www.europarl.europa.eu/charter/pdf/text_en.pdf
https://www.europarl.europa.eu/charter/pdf/text_en.pdf
https://www.europarl.europa.eu/charter/pdf/text_en.pdf
https://borderpeople.info/
https://crossborder.ie/news/ccbs-responds-to-uk-govt-review-of-eu-competences/
https://assets.publishing.service.gov.uk/media/5a7eb6e4ed915d74e33f1f66/FreeMovementPersonsBalanceCompetencesReportEvidencePart1.pdf
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cooperation are specific targets within this EU policy’s overarching objective of reducing
economic, social and territorial disparities between the regions of the EU, it was of
particular importance to the Centre. Our response was guided by the specific questions
posed by the Review, which were primarily focused on the EU’s Structural and Investment
Funds, and to a lesser extent on EU policy-making and the Trans-European Transport
Network.

With a budget made up of contributions from the EU’s member states, the Structural and
Investment Funds, which are themselves made up of a number of funding programmes,
are the enablers of the implementation of Cohesion Policy on the ground, including
through the financing of cross-border cooperation projects. Our response pointed to
specific examples of how the Structural and Investment Funds’ PEACE and INTERREG
programmes had benefited Northern Ireland and the border counties of Ireland, as well
as how the European Social Fund (also part of the Structural Funds) was ‘of particular
assistance to society in Northern Ireland, which suffers from low rates of economic
participation by UK standards’ (p.4). Crucially, we stated:

In the absence of EU structural funds, we feel it highly likely that many
cornerstone schemes of Northern Ireland’s continuing economic and social
development would be placed in jeopardy. The continental scale of the
funds’ remit necessarily incentivises the provision of funding to regions like
Northern Ireland which, while marginal in importance within the scope of
their parent member state, provide significant potential for growth and social
development through cooperation with neighbouring regions within other
member states; its trans-national character also admits an obvious logic to
the funding of projects and schemes across the borders of member states.
It is highly unlikely that funding of this nature could or would be prioritised
in spending plans formulated on a national level, due to the latter's
necessarily restricted scope (p.2).

In November 2015 the Centre responded to a call for evidence from the House of Lords
European Union Select Committee. The Committee was holding an inquiry, entitled
“Visions of EU reform”, which focused on the UK Government's proposals for EU reform
ahead of a referendum on UK membership. By this time the Conservative Party had won
the general election in May of that year, forming a majority government on a manifesto

pledging:

It will be a fundamental principle of a future Conservative Government that
membership of the European Union depends on the consent of the British
people — and in recent years that consent has worn wafer-thin. That's why,
after the election, we will negotiate a new settlement for Britain in Europe,
and then ask the British people whether they want to stay in the EU on this
reformed basis or leave. David Cameron has committed that he will only lead
a government that offers an in-out referendum. We will hold that in-out
referendum before the end of 2017 and respect the outcome (p.72).


https://commission.europa.eu/funding-tenders/find-funding/funding-management-mode/2014-2020-european-structural-and-investment-funds_en
https://commission.europa.eu/funding-tenders/find-funding/funding-management-mode/2014-2020-european-structural-and-investment-funds_en
https://commission.europa.eu/funding-tenders/find-funding/funding-management-mode/2014-2020-european-structural-and-investment-funds_en
https://transport.ec.europa.eu/transport-themes/infrastructure-and-investment/trans-european-transport-network-ten-t_en
https://transport.ec.europa.eu/transport-themes/infrastructure-and-investment/trans-european-transport-network-ten-t_en
https://transport.ec.europa.eu/transport-themes/infrastructure-and-investment/trans-european-transport-network-ten-t_en
https://committees.parliament.uk/committee/176/eu-select-committee-/news/92860/
https://s3-eu-west-1.amazonaws.com/manifesto2015/ConservativeManifesto2015.pdf
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In fact, even well before the 2015 general election and going beyond what the
Conservative Party’'s 2010 manifesto had set out, David Cameron had already signalled
the desire for an in-out referendum. He did so, for example, in a speech at Bloomberg in
January 2013 and another in Staffordshire in November 2014, proposing a referendum
that would vote on whether the UK should remain within the EU on the basis of a
renegotiated status for its membership.

The Centre's submission to the House of Lords’ call for evidence made several references
to the contents of both these speeches as they conveyed the Prime Minister’s vision for
reform of the UK's membership of the EU. His government's vision was formally
communicated in November 2015 to the EU in a letter to the President of the European
Council, Donald Tusk, which centred around four areas in which the UK was seeking
reform as part of negotiations on its membership of the EU: economic governance,
competitiveness, sovereignty, and immigration. We noted our concerns that that vision
had not taken into account the views of the devolved administrations, and that it had
already been settled even before the Government had properly considered the evidence
gathered during its Balance of Competences Review:

The UK Government has to date made insufficient effort to fully engage with
the views of the devolved administrations and stakeholders in the devolved
nations on the issue of EU renegotiation. Perhaps nowhere has this been
more in evidence than with the exercise of the ‘Review of the Balance of
Competences’. [...] According to the Command Paper the Review was
intended to inform policy and public debate concerning the UK's place in
Europe. However, Prime Minister Cameron’s speeches in Bloomberg in
January 2013, and Staffordshire in November 2014, had already set the tone
for Government policy on EU reform before the Review had published all of
its reports (p.14).

Our submission focused on three key themes: the UK Government's vision for the EU;
whether there was consensus within the UK on reform of the EU; and whether other EU
member states shared the UK’s vision. On the first, and referring to what we saw as a
faultline already present in David Cameron’s Bloomberg speech, the Centre was forthright
from the outset on its view of the UK's vision for the EU. We began by stating that the
Centre ‘fundamentally disagrees with the proposition set out by the UK Prime Minister in
his Bloomberg speech that the EU’s overriding priority is “not to win peace, but to secure
prosperity” (p.3). Noting that peace and prosperity ‘are interdependent and cannot risk
being divorced from each other’ (p.3), and how the Centre did not believe 'the UK
Government's vision for the EU adequately takes account of the changing geo-political
context’ (p.4), we went on to say:

[The Centre] believes that peace has not yet been definitively secured —
whether within the EU’s internal borders or at its external ones. Moreover,
the Prime Minister himself noted in his Bloomberg speech how peace
"happened because of determined work over generations”, although with


https://www.gov.uk/government/speeches/eu-speech-at-bloomberg
https://www.gov.uk/government/speeches/jcb-staffordshire-prime-ministers-speech
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/475679/Donald_Tusk_letter.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/475679/Donald_Tusk_letter.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/475679/Donald_Tusk_letter.pdf
https://assets.publishing.service.gov.uk/media/5a78a6c5ed915d0422064482/eu-balance-of-competences-review.pdf
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the underlying presumption that such work is no longer required. Whilst we
have not witnessed armed conflict between member-states, such conflict
has been seen at the EU’s external borders (as in the crisis in Ukraine), and is
not a distant memory for some current member-states (such as Croatia and
Cyprus). The absence of open warfare between states is also not a
determinant of peace, and the current threat posed by extremist groups and
terrorism within the EU’s borders should stand as a stark reminder that the
European Union cannot afford to prioritise “prosperity” over securing peace
(p.3).

Highlighting the Centre’'s own ‘primary function of promoting and supporting cross-
border cooperation on the island of Ireland’, our submission acknowledged that 'the
European Union has been a central driver and funder of efforts to secure peace and
reconciliation within a region of the United Kingdom’ (p.3) — a peace and reconciliation
process that is ongoing. Although we commented on other areas related to the UK
Government's vision for the EU, on this particular issue we were again clear that we were
‘opposed to a vision of the future of the EU that would assume peace is secured and would
focus on an interpretation of prosperity based solely on the Single Market’ (p.4).

On the theme of whether there was consensus within the UK on reform of the EU, the
Centre was of the view that 'the UK Government has largely set out on a path of
renegotiation and referendum without the explicit support of all the devolved
administrations’ (p.12). Unsurprisingly, given our core mission, the Centre’'s submission
highlighted a specific area where the government needed to take on the view of key actors
in its pursuit of a reformed membership of the EU:

Given that Northern Ireland is the only region in the United Kingdom that
shares a land border with another EU member state, [the Centre] is extremely
concerned that the UK Government has not actively sought the involvement
in the process of intended renegotiation of EU membership of actors with
significant and longstanding experience of cross-border cooperation with
Ireland. [The Centre], along with bodies such as the three cross-border local
authority networks, have intimate knowledge of the extent to which UK
membership of the European Union has — through cross border cooperation
— enabled socio-economic development in Northern Ireland and Ireland, as
well as the obstacles that remain to exploit the benefits of cross-border trade
and other activity. Moreover, such organisations will also have informed views
of how the proposed reforms would affect cross-border cooperation and
economic flows. Therefore, it is incumbent upon the UK Government that it
actively seeks the involvement in the process of other actors beyond the
political representatives in the devolved institutions and academics (p.15).

However, although we noted that ‘While each of the devolved administrations have
expressed some opposition to the UK Government's vision of Europe, [and that] the
Scottish Government expressly set out [..] its dissatisfaction with the proposed
renegotiation of Britain's EU membership, opposition to an EU membership referendum
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and belief that EU reform can be achieved without Treaty change’ (p.11), the Centre also
highlighted some of the challenges facing the devolved government in Northern Ireland:

[The Centre] notes its serious concerns regarding the ability of the Northern
Ireland Executive to formally express an agreed position on the UK
Government's vision for the EU. Given the consociational nature of the
devolved administration in Northern Ireland, which means a power sharing
Executive composed of political parties with opposing views on several
fundamental policy issues, it is likely that — unlike the other devolved
administrations — a common position on EU reform will not be forthcoming
(p.12).

On whether others in Europe shared the UK's position, it was the Centre’s view that others
within the EU would consider that progress was already being made on the proposals for
reform in the areas of economic governance and competitiveness. In terms of the UK's
proposals on sovereignty and immigration, however, the Centre considered that there
was ‘little prospect of the EU institutions supporting the UK Government's position,
particularly as regards to immigration’ (p.15). When our submission was addressing political
reactions in Northern Ireland, we noted how ‘In terms of political engagement to date
and views on the UK Government'’s proposed reforms, there is an understandable lack of
clarity since — as political representatives here have noted — there is an equal lack of detail
provided by the UK Government in relation to what those reforms will consist of" (p.12).
Similarly, in terms of reactions in Europe, we stated that 'the overriding sense to date is
one of frustration at the lack of detail provided by the UK Government on its proposals,
which means that European institutions and other EU Member States cannot themselves
provide similarly detailed reactions to the UK's proposed reforms’ (p.15). Our conclusion
was indicative of a concern that the UK wouldn't be able to get the reforms it was seeking
from the EU, leading to a referendum that might see the UK leaving and putting at risk
cross-border cooperation and relations:

[The] future of the UK's place within the European Union cannot be
guaranteed if it is dependent on all other Member States accepting proposals
that are considered detrimental to the founding principles of the EU and
dictated by a UK referendum timetable that is not compatible with the
priorities of other Member States (p.18).

Meanwhile, the UK Government had been preparing the legislation needed for a
referendum. In May 2015 the European Union Referendum Bill was introduced in
Parliament, becoming law as the European Union Referendum Act in December, and
stating that the referendum would take place no later than 31 December 2017, with the
question to appear on the ballot paper to be 'Should the United Kingdom remain a
member of the European Union or leave the European Union?". The legislation also
determined the binary choices the electorate would be presented with: ‘Remain a member
of the European Union’ or ‘Leave the European Union'.



https://www.legislation.gov.uk/ukpga/2015/36/crossheading/the-referendum

2016:

Leave or Remain

B

@antsoares67 asks "In event of Brexit would
UK/NI govts replace EU funding for cross-
border cooperation?" #EUrefNI

Following the conclusion of negotiations on the UK's reformed membership of the EU on
19 February 2016, which would be published by the European Council as “A New
Settlement for the United Kingdom within the European Union”, on 22 February David
Cameron announced to the House of Commons that the referendum would take place
on 23 June. On the same day the Prime Minister made his announcement, the UK
Government published a paper entitled “The best of both worlds: The United Kingdom'’s
special status in a reformed European Union”. In it, David Cameron set out his personal
position on the question of whether to leave or remain in the EU:

My recommendation is clear: | believe every family, household, business,
community and nation within our United Kingdom will be stronger, safer and
better off by remaining inside this reformed European Union (p.6).

However, before recalling some of the Centre for Cross Border Cooperation’s analyses of
what was in question for cross-border cooperation and relations in this referendum, it is
worthwhile noting a paper we published in January 2016. Although it dealt with an issue


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=oj:JOC_2016_069_I_0001
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=oj:JOC_2016_069_I_0001
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=oj:JOC_2016_069_I_0001
https://www.gov.uk/government/publications/the-best-of-both-worlds-the-united-kingdoms-special-status-in-a-reformed-european-union
https://www.gov.uk/government/publications/the-best-of-both-worlds-the-united-kingdoms-special-status-in-a-reformed-european-union
https://www.gov.uk/government/publications/the-best-of-both-worlds-the-united-kingdoms-special-status-in-a-reformed-european-union
https://crossborder.ie/reports/briefing-report-the-possible-implications-of-repealing-the-human-rights-act-1998/
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that was not directly related to the European Union, it raised concerns regarding the UK's
adherence to international agreements and membership of other international bodies.

What we were focusing on in this case were proposals initially put forward by the
Conservative Party in a 2014 strategy paper to repeal the 1998 Human Rights Act, included
in its 2015 manifesto, and reaffirmed by David Cameron in a Chatham House speech in
November 2015 where he was outlining his agenda for reform of the EU. The Human
Rights Act incorporated the European Convention on Human Rights into domestic UK
law which, as our paper explained, changed the ways in which UK citizens could have
their rights under the Convention upheld by the courts:

The Human Rights Act 1998 was introduced to give further effect to the
rights and freedoms guaranteed under the European Convention on Human
Rights. As well as making it unlawful for any political or public body to act in
a way that is not in agreement with the Convention, the HRA also had
implications for the way in which legal procedure was carried out. With
regards to the Convention itself, nothing was altered and the incorporation
of the ECHR into UK law was a formality. Prior to the Act, UK citizens were
able to petition the European Court of Human Rights (ECtHR) — which
upholds the Convention — when they felt that a ruling in the UK courts was
in breach of the ECHR. The HRA allowed for the same practice, but for
Convention rights and standards to be upheld by UK courts. This removed
the requirement to go to Strasbourg for an individual to lodge an appeal,
enabling UK courts to make the same judgements as per the ECHR. The UK
was a founding signatory of the European Convention on Human Rights in
1951, although the Convention had never formally been incorporated into
UK law before the HRA (p.1).

Bearing in mind that the European Convention on Human Rights is not a product of the
European Union, and that it is upheld by the European Court of Human Rights and the
Council of Europe, institutions that are totally separate from the European Union, our
paper not only highlighted how the Convention and, therefore, the Human Rights Act, is
incorporated into the 1998 Good Friday/Belfast Agreement, but also the potential
repercussions of the Conservative Party’s proposals. Those proposals would mean that
the Human Rights Act would be replaced by a new British Bill of Rights and
Responsibilities, with the UK Government then seeking recognition from the Council of
Europe that this new Bill of Rights didn't contravene the European Convention on Human
Rights. In the event that the Council of Europe didn't recognise the new British Bill of
Rights as not contravening the European Convention, the Conservative proposals warned
that the UK would withdraw from the Convention, which would in turn have
consequences for its membership of the Council of Europe.

Although our paper covered a range of aspects, it is those relating to how the proposals
could have impacted on the UK's other international agreements and its international
standing that are of more direct relevance here. Noting that the Good Friday Agreement
is itself an international treaty, lodged with the United Nations, the Centre’s paper noted:


http://news.bbc.co.uk/1/shared/bsp/hi/pdfs/03_10_14_humanrights.pdf
https://www.legislation.gov.uk/ukpga/1998/42/contents
https://www.gov.uk/government/speeches/prime-ministers-speech-on-europe
https://www.coe.int/en/web/human-rights-convention/home
https://www.echr.coe.int/
https://www.coe.int/en/web/portal/home
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Repealing the ECHR would arguably directly contravene the Belfast/Good
Friday Agreement. If this were deemed to be the case, the UK would leave
Northern Ireland in a very precarious and unstable position by undermining
a formal treaty with the Irish Government (p.3).

We also noted how repealing the European Convention could impact not just on Northern
Ireland as a devolved administration, but also on Scotland and Wales. The paper concluded
by stating:

Should the new British Bill of Rights not be in alignment with the ECHR, the
Belfast/Good Friday Agreement would be directly breached. Despite these
being largely uncharted waters, there would also be a very real risk to the
UK's status in the Council of Europe and, moreover, the European Union. An
EU exit would seriously threaten parity in rights and resources on the island
of Ireland particularly, and, combined with a breach of the Belfast/Good
Friday Agreement, would leave the political landscape in Northern Ireland
and the surrounding border counties in a precarious position. Westminster's
relationship with Edinburgh would also be placed under further strain.
Despite this uncertainty, one point does remain clear: withdrawal from the
ECHR would produce a significant amount of political fallout at both
domestic and international levels. Whether the potential reward is worthy of
the significant risk, however, is for the UK Government to decide (p.9).

Also in January 2016, the Centre published the first in a series of Briefing Papers in
collaboration with Co-operation Ireland that set out what we saw as some key issues
arising from the referendum, which would then be examined in more detail in the
subsequent papers. Knowing that it was no longer a question of if but rather when the
referendum would take place, we explained that ‘Given the importance of what is at stake
and the range of complex issues the referendum raises, the Centre for Cross Border
Studies with Co-operation Ireland decided to publish a series of Briefing Papers to help
inform the debate’ (p.2).

Published in March 2016, the second Briefing Paper in the series focused on the potential
constitutional consequences of a vote to leave the EU. As well as the Human Rights Act,
it considered what the implications might be for the 1998 Belfast/Good Friday Agreement,
the 1998 Northern Ireland Act, devolution and the future of the UK. Our overarching view
was that:

The upcoming referendum on continued UK membership of the European
Union raises significant questions for the Northern Ireland peace settlement
and the future development of devolution. It is clear that a decision to leave
the EU would require revisions to the Belfast Agreement and associated
legislation. While some of these changes appear relatively minor, others have
the potential to raise serious political difficulties. [...] The dangers lie not so
much in revisiting the Agreement — provision exists for review of its operation
and several supplementary agreements have been concluded over the past


https://crossborder.ie/reports/the-uk-referendum-on-membership-of-the-eu-what-does-it-mean-for-us-eu-referendum-briefing-paper-1/
https://cooperationireland.org/
https://crossborder.ie/reports/ccbs-and-cooperation-ireland-publish-second-eu-referendum-briefing-paper/
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decade — but rather that renewed negotiations will be taking place, post-
Brexit, against a backdrop of great political uncertainty about future relations
between the UK and the EU and between the UK and the Republic of Ireland.
In this context, achieving a renewed political consensus in Northern Ireland
could prove extremely challenging (pp.6-7).

In terms of the Good Friday Agreement, the paper highlighted what the potential
consequences Brexit could have on the right of people born in Northern Ireland to identify
as British or Irish citizens or as both:

The implications of Brexit for holders of Irish citizenship resident in Northern
Ireland are unclear. Legally, it would appear that they would continue to be
entitled to EU citizenship but, if so, what practical arrangements would need
to be put in place to enable them to vindicate their rights as EU citizens? In
Northern Ireland, the entitlement to EU citizenship could become a valuable
commodity, enabling continued access to some of the advantages of EU
membership. Would this lead to greater uptake of Irish citizenship among
the Protestant Unionist community? Or, would it potentially become a
source of contention, with nationalists perceived as having access to
advantages which unionists, for reasons of culture and identity, felt unable
to avail of? This could become a more significant issue as EU citizenship
deepens with the further integration of the Union (p.3).

Our paper also noted how under Strand 2 of the Good Friday Agreement, one of the
responsibilities given to the North South Ministerial Council (NSMC) was to facilitate
cooperation and coordination on EU matters. Although we suggested that "'The NSMC's
remit in this area would be altered by a UK decision to leave the European Union’ (p.3),
we went on to add:

However, rather than become redundant, it may become of greater
importance, providing a mechanism to address emerging impacts of the
withdrawal process. In addition, provision for the views of the NSMC to be
represented at relevant EU meetings through Irish Government ministers and
officials could provide a continuing platform for the Northern Ireland
Executive to raise issues and input to EU policy making (pp.3-4).

Strand 2 of the 1998 Agreement also established the North-South implementation bodies.
Our paper raised a number of doubts as to how the implementation bodies could continue
to operate post-Brexit in the same way they were operating with the UK inside the EU:

The future operation and development of these bodies would clearly be
challenged if Northern Ireland lay outside the European Union. The
presumed ineligibility of Northern Ireland for continued access to EU
structural funds would appear to end the current role of the SEUPB, although
it could find a continuing role in the delivery of funding schemes for co-
operation between EU members and non-EU members. The remit of
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InterTradelreland to promote cross-border business and trade would also
face considerable challenges in the event of the UK having restricted access
to the Single Market post-Brexit. In the longer-term, growing policy
divergence between the UK and the Republic — which, unless opt-outs were
sought/obtained, would continue to adhere to common EU policies — would
potentially impact on the work of Safefood, Waterways Ireland, and the
Loughs Agency. Regardless of policy changes, day to day operation of the
bodies — which draw staff from both sides of the border — would be
complicated by any departure by the UK from EU employment law (p.4).

As for the consequences of Brexit for devolution in the UK and the future of the United
Kingdom, the paper suggested the following:

While internal relations between the UK administrations will continue to
evolve regardless of the referendum result, a victory for the leave campaign
would undoubtedly have by far the greatest potential for a rupture of the
current order. There is a strong likelihood that a UK majority for leaving the
EU would be determined by English votes, with current polls suggesting
considerably greater levels of support for remaining in Scotland, Wales, and
Northern Ireland. In this context, it would appear highly likely that Brexit
would eventually lead to a second Scottish independence referendum — with
increased chances of a Yes vote. In due course, an independent Scotland
would seek to re-join the EU. The implications of Scottish secession for
Northern Ireland are uncertain but it is clear that the nature and practice of
the Union would be significantly altered. The consequences for the long-
term strategies of the political parties in Northern Ireland would be
unpredictable, but, facing a future in an English-dominated remnant state
and cut-off from the rest of the island behind an EU external border, there is
strong potential that this scenario would lead to renewed support among
nationalists for Irish re-unification (p.6).

A further three Briefing Papers were published in the days leading up to the referendum,
including one on economic development that will not be considered here. The focus of
the third Briefing Paper in the series, published on 19 June 2016, was on cross-border
cooperation, peace-building and regional development. It outlined how the UK's
membership of the EU had supported Northern Ireland’s participation in cross-border
cooperation due to the EU’s Cohesion Policy and the funding that came with it, and also
that the EU had established a funding programme exclusively for Northern Ireland and
the border counties of Ireland — the PEACE programme. The paper also pointed to how
EU funding had contributed to regional development, particularly through the involvement
of local authorities in cross-border cooperation activities.

Providing examples of how non-EU countries were able to participate in EU programmes,
our paper noted:
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Cross-border cooperation, then, is possible between non-EU and EU
countries, whether within EU Territorial Cooperation programmes or outside
the EU framework. However, it requires both the political will and the
provision of the financial means to do so. For Northern Ireland in a post-
Brexit context, participation in EU programmes would not be at the discretion
of the Executive, but would need the consent of the UK Government, which
would have to negotiate with the EU on Northern Ireland’s behalf and
determine whether the necessary financial contributions would come from
the central government’s budget or from the devolved budget. The crucial
question would be whether such political will would exist with the
accompanying financial resources to sustain the current levels of cross-
border cooperation (p.8).

However, we concluded by setting out what might happen to cross-border cooperation
in the event the UK voted to leave and there was an absence of political will to fill the
consequent funding gap:

There is the potential risk raised by a UK withdrawal from the EU that cross-
border cooperation, in the absence of EU funds, would be given less priority
by the governments in Belfast, Dublin and London. The reduction of
government funding for cross-border cooperation would also increase the
likelihood of a return to piecemeal cooperation with little regional impact.
Policy divergence between the jurisdictions may also make the conditions
for cross-border cooperation more difficult, with government at local,
regional and national levels increasingly reverting to “back-to-back” policy
development that overlooks opportunities for profitable cross-border
collaboration (pp.8-9).

Published on 20 June 2016 and drawing on an earlier paper published in May by the
Centre's Border People project, the fourth Briefing Paper in the series considered the
issue of the free movement of citizens in the EU and how Brexit could impact on the
movement of people across the Ireland-Northern Ireland border. It began by outlining
free movement rights for EU citizens — including those from the UK as a member state —
and how those related to free movement rights between the UK and Ireland that predated
the EU. In terms of that wider free movement of citizens within the EU, and bearing in
mind that this is one of the founding principles of the EU’s Single Market, the paper stated:

If, therefore, the UK were to leave the European Union and did not retain
access to the Single Market, the principle and the ability of free movement
of people would no longer apply, with the result that neither would EU
citizens be able to move to the UK as they do currently, nor would UK citizens
be able to move to EU countries as is now the case. Alternatively, if the UK
left the EU but negotiated to retain access to the Single Market — as is the
case with Norway for example, which is not within the EU but is a member
of the European Economic Area (EEA) — it would have to continue to apply
the principle of free movement (p.4).
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Having noted that ‘Citizens of the UK and the Republic of Ireland have enjoyed freedom
of movement between their respective jurisdictions since 1923 with the creation of the
Common Travel Area — predating both the founding of the European Union and both
countries’ accession to the EU’, our paper then considered the potential consequences
for these arrangements if the UK left the EU. We warned that ‘If the UK votes to leave the
EU the continuation of the Common Travel Area in its current form should not be assumed
as guaranteed’ (p.6), and highlighted that:

A Brexit would mean that of the two sovereign states responsible for the CTA
only Ireland would remain a signatory to the EU Treaties and, therefore, the
CTA's continuation would become a matter for renegotiation involving the
UK, Ireland and the EU. Crucially, the post-Brexit future of the CTA is not
dependent on negotiations between the UK and Ireland — retention of at
least some of the benefits of the CTA would be dependent on EU agreement
(pp.6-7).

However, among the potential scenarios we set out, dependent on whether or not the
UK left the EU but remained in its Single Market, we also considered what the EU's
approach might be to the continuation of the Common Travel Area:

Another factor influencing the EU’s approach to the post-Brexit status of the
CTA will be the effect its discontinuation would have on North-South
relations in the context of the 1998 Belfast/Good Friday Agreement. Given
its role in supporting the peace and reconciliation process in Northern
Ireland, the EU and its constituent Member States may be reluctant to be
seen as contributing to a hardening of the border with the Republic of Ireland
by blocking the retention of the CTA. Instead the EU may opt not to obstruct
Ireland, as one of its Member States, in continuing to participate in the CTA,
and leave the responsibility of seeking to revise the current arrangements to
the UK (p.7).

As the free movement of people across the Ireland-Northern Ireland border supports the
operation of a labour market that isn't single-jurisdictional, the paper also considered what
Brexit might mean for cross-border workers. It noted that this wasn't simply a question of
people on the island of Ireland being able to live on one side of the border and cross it to
work on the other, but also of the rights and protections they would have if the UK left
the EU.

Leaving aside the possibility of the introduction of border controls at the
Ireland-Northern Ireland border that would represent an obstacle to cross-
border commuters, a UK exit from the EU would remove some of the
fundamental certainties in relation to the rights that cross-border workers
have under EU legislation and regulations. Whereas the Republic of Ireland
would follow common EU regulations in relation to cross-border workers,
Northern Ireland would be complying with regulations formulated in the
United Kingdom. There is, therefore, the potential for a divergence in policy
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and regulatory frameworks affecting cross-border workers between the EU
and the UK, resulting in additional obstacles and uncertainties for such
workers (p.9).

As well as this series of Briefing Papers, the Centre also submitted evidence to three
important parliamentary inquiries. Shortly after the announcement of the date for the
referendum had been made, evidence the Centre submitted to the House of Commons
Northern Ireland Scrutiny Committee’s inquiry into the issues affecting Northern Ireland
ahead of the referendum was published in March 2016. As well as providing our views on
how the result of the referendum might impact on Northern Ireland’s agri-food sector
and on the potential for the Executive to reduce Corporation Tax, we considered how a
decision to leave the EU could affect the arrangements under the Good Friday Agreement,
cross-border cooperation, and cross-border mobility. These issues were examined in
greater detail in the Briefing Paper series, but it's worth noting that our evidence to the
Committee also referred to Northern Ireland’s post-Brexit external presence:

[The Centre] is concerned that a Brexit would restrict the operating arena of
Northern Ireland political representatives and policy-makers to a largely
internal one, with their presence in external arenas being mediated to a
significant extent through the UK Government. In this regard, and in the
context of the UK Government's recent negotiations over reforms to its
membership of the EU, we note the concerns raised by officials in the Office
of the First Minister and Deputy First Minister in an answer to [the Centre] on
the nature of the engagement between the Northern Ireland administration
and the UK Government: “We would like to see increased engagement with
Devolved Administrations and have made this point to the UK Government”
(p.7)3

The second parliamentary inquiry the Centre responded to in 2016 came after the UK had
voted to leave the EU, and after David Cameron had resigned and Theresa May had
become Prime Minister in July. Our evidence was submitted to the House of Lords
European Union Committee in October, which was considering what UK-Irish relations
could look like in the Brexit context. The Committee’s description of the rationale for the
inquiry highlighted concerns that Westminster wasn't paying sufficient attention to what
the result of the referendum would mean for relations with Dublin:

The implications of the 23 June referendum result for UK-Irish relations are
often overlooked, at least on this side of the Irish Sea. Yet the consequences
of Brexit are highly significant, not only for the Republic of Ireland, Northern
Ireland and North-South relations between the two, but for the totality of
relationships across these islands.

5 Correspondence received from the Office of the First Minister and Deputy First Minister, 17 December
2015.
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Although the UK had voted to leave in June, this inquiry was taking place at a time when
the UK Government had not yet formally informed the EU that is was leaving. Until this
was done the process for the UK's withdrawal couldn’t begin — a time-limited process
under Article 50 of the Treaty on European Union. The fact that the Prime Minister, Theresa
May, had not yet triggered Article 50 is referenced in both the submission the Centre made
to the House of Lords and in the Briefing Paper that we published at the same time, which
provided a more detailed analysis of the issue of post-Brexit UK-Irish relations.

Indeed, this is referred to from the outset of the Briefing Paper as it considered the nature
of the Ireland-Northern Ireland border:

The ability of the Irish and UK Governments to maintain the current 'soft
border’ arrangements is dependent on two overriding factors: the final
outcome of the UK's negotiations with the European Union following the
formal triggering of Article 50, and the capacity of both Governments to
mitigate against any negative consequences of that outcome to the present
nature of the border. Moreover, the ‘soft’ nature of the Northern Ireland-
Ireland border owes much to the cessation of paramilitary violence (which
saw an end of the 'hard’ securitisation of the border) and the UK and Ireland’s
membership of the EU and its Internal Market (p.1).

Unsurprisingly, given the Centre’s core mission, our Briefing Paper raised concerns about
the future of cross-border cooperation and what that would mean for Northern Ireland:

Brexit may also undermine the “softness” of the Northern Ireland-Ireland
border in other areas where cross-border and wider North-South
cooperation has been able to bring benefits to citizens in both jurisdictions.
If during the Brexit negotiations the UK Government does not secure
continued access to EU cross-border and transnational programmes (either
through lack of will, lack of agreement with the EU, or refusal to contribute
to the relevant budgets), then the continued development of cross-border
transport and energy infrastructure could be placed in jeopardy, resulting in
a Northern Ireland-lIreland border that would inhibit growth of cross-
jurisdictional flows. Cross-border cooperation between local councils and
regional health authorities, for example, may also see a reduction in their
intensity if EU funding for such cooperation is not replaced and if policy
divergences result in increased administrative or regulatory obstacles (p.3).

In terms of cross-border cooperation, our paper also reflected on conversations we were
having with other organisations and the concerns we shared:
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The Centre [...] and a number of other organisations involved in cross-border
cooperation have together considered the challenges for cross-border
cooperation in the context of Brexit,* and the primary common concern is
that the commitments for cross-border cooperation embedded in the 1998
Belfast/Good Friday Agreement remain a priority for both the UK and Irish
Governments. Cross-border cooperation will be increasingly important to
address the challenges resulting from economic, social and political
uncertainty and instability. It is essential that the “soft infrastructure” that has
been established to support cross-border cooperation — the statutory cross-
border bodies, links at Departmental and local government level and within
civil society networks and projects — be protected and nurtured. We are
acutely aware of the centrality of the border to the conflict and the dangers
that could materialise as a result of uncertainties about the nature of the
border. Also, as migration and citizenship issues emerge in the context of
any economic stagnation or decline, social cohesion in the border region
and other disadvantaged areas will likewise be threatened (p.4).

Among the recommendations made in the Briefing Paper — and included in our
submission to the House of Lords European Union Committee — was that ‘a "PEACE V*
programme, funded by the UK and Irish Governments should be developed - in
consultation with civil society organisations and local authorities — specifically to address
the challenges of inter-community conflict and cross-border relationships in the context
of uncertainty and instability arising in the post-Brexit context’ (p.5).

We also considered the importance of cooperation between the two administrations on
the island of Ireland in light of what the Northern Ireland Executive and the Irish
Government had agreed at a plenary meeting of the North South Ministerial Council in
July. Among the things they agreed were working ‘together to ensure Northern Ireland’s
interests are protected and advanced and the benefits of North/South co-operation are
fully recognised in any new arrangements which emerge as regards the United Kingdom's
future relationship with the European Union’. Our Briefing Paper and our submission to
the House of Lords viewed these proposals positively, but also noted what the Northern
Ireland Executive had to do in order to properly take them forward:

These proposals indicate a desire for a North-South collaborative approach
between Ministers and senior officials to the UK’s negotiations with the EU
that have the potential to safeguard both Northern Ireland'’s interests and the
post-Brexit future of North-South cooperation. The Republic of Ireland'’s
position as a Member State of the European Union with a direct say on the
outcome of the UK'’s negotiations following the triggering of Article 50, and
as a co-guarantor of the 1998 Belfast/Good Friday Agreement, make it a vital

4 The other organisations were Cooperation and Working Together (CAWT), Co-operation Ireland, Derry
and Strabane District Council, Donegal County Council, East Border Region, Irish Central Border Area
Network and the North West Regional Working Group.
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additional interlocutor for Northern Ireland. However, the full potential of
the North-South collaboration between the two administrations can only be
realised if the Northern Ireland Executive adopts a clear and unified policy
on Northern Ireland’s post-Brexit future (pp.5-6).

The important role Ireland could play as a Member State was again raised in relation to
the protection of the Common Travel Area, which would enable Irish and UK citizens to
travel freely between the two jurisdictions, and to keep the rights they had enjoyed under
the CTA. We stated:

What is essential [...] is that the post-Brexit retention of CTA arrangements is
not seen by the EU and its Member States as conferring preferential
treatment to a departing Member State, but rather as the EU adopting a
flexible approach to accommodate the specific needs of one of its Members.
Those needs are a result of its geographic location, its position outside the
Schengen acquis, and its vital role as a co-guarantor of the 1998
Belfast/Good Friday Agreement (p.8).

In October 2016 the Centre submitted evidence to the Northern Ireland Affairs
Committee’s inquiry into the future of the land border with the Republic of Ireland, which
the Committee published on 2 November. As part of that evidence, we offered our views
on arguments that were being put forward for Northern Ireland to have a post-Brexit
“special status” within the EU and how this could accommodate the wishes the First and
Deputy First Ministers had set out in a joint letter to Theresa May in August. We stated:

The Centre [...] is not convinced that the term “special status” is helpful in
attempting to secure the best possible outcome for Northern Ireland within
a post-Brexit UK. Instead, and in order to realise the First and Deputy First
Ministers’ desire for retaining (at least to the greatest extent possible) the free
movement of people, goods and services, avenues should be explored to
obtain flexible arrangements that could simultaneously accommodate the
specific needs of Northern Ireland and of the Republic of Ireland. It is the
current view of the Centre [...] that the achievement of these objectives
would be hindered by pursuing a “special status” that would be politically
difficult to secure. Political obstacles would arise if such a status were
interpreted as being divisive to the United Kingdom'’s constitutional
framework and going against the result of the UK's referendum on EU
membership, and from within the EU where Member States may not be
willing to set such a precedent (p.5).

Meanwhile, with the EU refusing to negotiate with the UK Government its withdrawal or
its future relationship with the EU until the Government formally triggered Article 50, in
her speech to the Conservative Party conference on 2 October, Theresa May stated that
this would happen before the end of March 2017, and that this could happen without a
vote in Parliament. However, in March 2016 Gina Miller initiated judicial review
proceedings against the UK Government at the High Court in Belfast, which the
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Government won, but the ruling was then overturned by the High Court in London in
November, with the Court ruling that the Government would need the consent of
Parliament to trigger Article 50. The year ended with the Government appealing the ruling
to the Supreme Court, with the Court hearing the Government’s case in December.



2017:
The starting gun is fired

~ =

2017 began with Martin McGuinness resigning as Deputy First Minister in the Northern
Ireland Executive on 9 January in the wake of the Renewable Heat Incentive controversy
and of deep divisions with the Democratic Unionist Party, with Sinn Féin also withdrawing
from the Assembly. McGuinness's resignation meant that the DUP’s leader, Arlene Foster,
automatically lost her position as First Minister. As Sinn Féin refused to nominate a
replacement as Deputy First Minister within the seven-day deadline set out in legislation,
the UK's Secretary of State for Northern Ireland confirmed that elections to the Northern
Ireland Assembly would be held on 2 March.

Meanwhile in London, on 24 January 2017 the UK’'s Supreme Court rejected the
Government's appeal against the November 2016 High Court ruling. The Court stated that
the triggering of Article 50 could only happen once legislation had been passed through
parliament, although it also stated that the Westminster parliament would not need to get
the consent of the devolved administrations. That legislation — the European Union
(Notification of Withdrawal) Bill — was introduced on 26 January, was passed by
Parliament on 14 March, and received Royal Assent on 16 March, becoming law as the
European Union (Notification of Withdrawal) Act. In the meantime, on 2 February, the UK
Government published a paper setting out its strategy for leaving the EU. As well as
confirming that the UK wouldn't be part of the EU’s Single Market or its Customs Union
once it had left, it also contained a section on protecting the UK's links to Ireland and the
Common Travel Area, which concluded:
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We will work with the Irish Government and the Northern Ireland Executive
to find a practical solution that recognises the unique economic, social and
political context of the land border between Northern Ireland and Ireland.
An explicit objective of the UK Government’'s work on EU exit is to ensure
that full account is taken for the particular circumstances of Northern Ireland
(p.23).

However, there was a major problem with the Government's intention to work with the
Northern Ireland Executive. At this point there was no Executive to work with following
the resignation of the Deputy First Minister. Although elections to the Northern Ireland
Assembly had been held on 2 March, the parties were not able to form an Executive, with
Sinn Féin refusing to return to power-sharing unless the DUP adopted significant changes
in its approach to issues such as support for the Irish language and funding for inquests
into killings during “the troubles”. In fact, the Executive and Assembly would not resume
functioning until January 2020, meaning that they were absent as negotiations over the
UK's exit from the EU were taking place, with all the implications that would have for
Northern Ireland.

On 7 March the House of Lords European Union Select Committee published the
evidence submitted by the Centre for Cross Border Cooperation to its inquiry on Brexit
and Devolution. Recalling that the DUP were the only political party within the Executive
that had campaigned for the UK to leave the EU during the 2016 referendum, our
submission stated:

[In] Northern Ireland, whilst Brexit should not be seen as the principal cause
of the current lack of an Executive and the likelihood of a period of
suspension of the devolved institutions following the elections to the
Northern Ireland Assembly, its political implications represent a serious
destabilising factor. Despite the fact that both the Ulster Unionist Party and
the Alliance Party were among the main political parties to campaign
alongside nationalist parties for the UK to remain within the EU in advance
of the referendum, there is a real possibility that Brexit will cement sectarian
political divisions, with consequent negative implications for social cohesion
in Northern Ireland (pp.2-3).

Bearing in mind that our submission was written before the results of the elections to the
Northern Ireland Assembly were known, we went on to reflect on the political divisions
over arguments for Northern Ireland to have a post-Brexit “special status” within the EU.
These division were evident in the parties’ election manifestos, with the Ulster Unionist
Party sharing the DUP’s position that there should be no “special status” for Northern
Ireland, and speaking of the opportunities presented by Brexit. Having noted in our
submission that the ‘question of “special status” for Northern Ireland can be seen as an
example of a political fault line with the potential to undermine efforts to move away from
a politics dominated by sectarian divisions’ (p.3), we went on to say:
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The potential for increased political division in Northern Ireland as a
consequence of how the UK Government approaches the negotiations with
the EU and the final Brexit outcome cannot be overemphasised. The UK
Government's stated opposition to the notion of a “special status” for
Northern Ireland is again an example of how it may contribute to political
and sectarian divisions in the region. [...] The degree to which Northern
Ireland’s unionist parties acquiesce to or even urge on the UK Government's
position is likely to exacerbate divisions with Northern Ireland’s nationalist
parties as they interpret this as antithetical to their aspirations and
undermining the principle of consent underpinning the 1998 Belfast/Good
Friday Agreement. The likelihood of this occurring will perhaps increase if
the Ulster Unionist Party does not perform well in the Northern Ireland
Assembly elections, and if Sinn Féin reinforces its position as the largest
nationalist party (p.4).

In fact, the elections saw gains for Sinn Féin while the DUP lost seats, and the leader of
the Ulster Unionist Party resigned after what was considered to be a poor result. From the
Centre’'s perspective, the concern was how the UK Government's approach to the
negotiations with the EU could worsen the political divisions in Northern Ireland, which
would in turn make it increasingly difficult for an Executive to be formed and for the
Assembly to be reestablished. This concern was expressed in our submission in terms of
the border:

With the nature of the border between Northern Ireland and the Republic of
Ireland and the right of citizens of Northern Ireland to claim Irish citizenship,
and therefore to be EU citizens, as two of the core issues raised by Brexit,
the impact on the 1998 Belfast/Good Friday Agreement of the final outcome
of the UK's negotiations with the EU will define the distance that divides
political parties in Northern Ireland along nationalist-unionist lines. That
distance is likely to be widened if the UK Government’s current position on
Brexit — outside the Single Market and the Customs Union — is not
compensated for by an agreement with the EU that accommodates the
various concerns of the political parties in Northern Ireland. Any imposition
of a border either between Northern Ireland and the Republic of Ireland or
between Northern Ireland and Great Britain will be interpreted as threatening
the delicate balance achieved by the 1998 Agreement, which would be
compounded if the UK Government pursues its intent to abolish the Human
Rights Act and withdraw from the European Convention on Human Rights
(p4).

In terms of Brexit's implications for the UK's devolved administrations, we concluded:

Whilst Brexit will undoubtedly affect the internal politics of Scotland and
Wales, as well as the political relationships between those devolved regions
and the UK Government, the UK's departure from the EU will not only impact
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on party political divisions in Northern Ireland, but also on the governance
of Northern Ireland itself. The lack of a Northern Ireland Executive, or one
that cannot properly function due to divisions over the UK's relationship to
the EU, will have a detrimental effect on social cohesion and constrain
economic development (p.5).

When on 29 March 2017 the Prime Minister wrote to the President of the European
Council to officially declare that the UK was leaving the EU — the triggering of Article 50
—in Theresa May’s letter to Donald Tusk she again made specific reference to Ireland and
Northern Ireland. She wrote:

In particular, we must pay attention to the UK's unique relationship with the
Republic of Ireland and the importance of the peace process in Northern
Ireland. The Republic of Ireland is the only EU member state with a land
border with the United Kingdom. We want to avoid a return to a hard border
between our two countries, to be able to maintain the Common Travel Area
between us, and to make sure that the UK's withdrawal from the EU does
not harm the Republic of Ireland. We also have an important responsibility
to make sure that nothing is done to jeopardise the peace process in
Northern Ireland, and to continue to uphold the Belfast Agreement.

However, whilst the Prime Minister’s letter stated that the UK's overarching objective was
'to agree with the European Union a deep and special partnership that takes in both
economic and security cooperation’, she also warned ‘If, however, we leave the European
Union without an agreement the default position is that we would have to trade on World
Trade Organisation terms’. Essentially, this was a declaration that the UK was prepared to
leave the EU without a deal.

The following day — 30 March — the UK Government published its plans to introduce
legislation to Parliament that would repeal the European Communities Act 1972, which
was the legal basis for the UK joining the EU and had established the supremacy of relevant
EU law in the UK. The Great Repeal Bill White Paper set out the Government's plans on
how the UK would manage the process of withdrawing from the EU without creating a
legal vacuum when it repealed the European Communities Act. What it envisaged was
converting EU law into domestic UK law, which would then allow Parliament to repeal,
adapt or retain parts of it according to the UK's post-Brexit desires and the extent it wished
to diverge from EU standards.

Whilst the UK Government presented the Great Repeal Bill as offering certainty by avoiding
a legal vacuum immediately following withdrawal from the EU, what concerned the
Centre was the uncertainty resulting from how the UK might diverge from the EU in future
and what that could mean for cross-border cooperation, mobility and relations. This
concern was raised in a 23 March written statement from the Centre ahead of our
appearance before the Oireachtas Joint Committee on Arts, Heritage, Regional, Rural and
Gaeltacht Affairs on 17 May. In it, we considered that:
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Regardless of the outcomes of the negotiations between the EU and the UK
after Article 50 is triggered, citizens in the border counties will inevitably
experience significant change in the environment for cooperation and
mobility. These changes may be wide-ranging, significant and with very
practical effects. [...] Notwithstanding the envisaged Great Repeal Bill in the
UK to write EU law into UK law, it can be anticipated that future UK external
trade agreements will see rules on environmental protection and food safety
standards diverge from those of the EU, with direct effects on the ease of
trade across the Irish border. Finally, citizens may experience the reimposition
of a border in ways such as the reintroduction of mobile phone roaming
charges or the ending of access in its current form to healthcare services
across the border (p.7).

In the period between the Centre submitting its written statement in March and appearing
before the Oireachtas Joint Committee in May, the UK Prime Minister had announced on
18 April that a general election would take place on 8 June. On 29 April the European
Council had adopted the guidelines for the European Commission’s negotiations with the
UK. On the same day the UK Government published its Northern Ireland and Ireland
Position Paper.

Contrary to what the UK Government had been pushing for, the guidelines adopted by
the European Council made it clear that the negotiations would have two phases. The
first would deal with all the complexities arising from the UK's departure from the EU, and
if enough progress had been made in this phase, then the second would deal with
negotiating a framework for the UK's future relationship with the EU. Crucially, addressing
the situation on the island of Ireland would form part of the first phase of the negotiations,
and paragraph 11 of the guidelines set out what the EU’s approach would be to this issue:

The Union has consistently supported the goal of peace and reconciliation
enshrined in the Good Friday Agreement in all its parts, and continuing to
support and protect the achievements, benefits and commitments of the
Peace Process will remain of paramount importance. In view of the unique
circumstances on the island of Ireland, flexible and imaginative solutions will
be required, including with the aim of avoiding a hard border, while
respecting the integrity of the Union legal order. In this context, the Union
should also recognise existing bilateral agreements and arrangements
between the United Kingdom and Ireland which are compatible with EU law.

The Centre borrowed the phrase “flexible and imaginative solutions” for a Briefing Paper
it published in June, whose title was “Flexible and imaginative solutions”: The 1998
Belfast/Good Friday Agreement as a framework for post-Brexit relations within and
between these islands’. What we were proposing was deliberately challenging for both
the UK Government and the EU, and also for Ireland as a Member State of the EU. It would
become even more challenging for Theresa May's government, which lost its majority as
a result of the general election on 8 June, and was forced to reach a Confidence and
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Supply Agreement with the DUP. The agreement meant the DUP committed to vote with
the government on certain crucial matters, but it would also mean the government was
now relying on a Eurosceptic party that had campaigned for Brexit and would not be
necessarily amenable to any proposals that would leave Northern Ireland in a different
post-Brexit position to the rest of the UK.

Our proposals required the adoption of flexibility and imagination in an approach to the
Good Friday Agreement that recognised all of its dimensions; an approach that didn't see
it ‘as a problem to be overcome during the negotiations over the UK's exit from the EU,
but also as a potential “flexible and imaginative” solution to the maintenance of post-Brexit
relations’ (p.1). We began by stating:

We recommend that the 1998 Agreement should become a framework
enabling the post-Brexit flow of people, goods and services between the two
jurisdictions on the island of Ireland, and between the island of Ireland and
Great Britain, avoiding the hardening of existing borders or the creation of
new ones (p.1).

Our Briefing Paper repeatedly stressed how the 1998 Agreement is composed of three
core strands, covering relations within Northern Ireland (Strand 1), between Northern
Ireland and Ireland (Strand 2), and between the island of Ireland and Great Britain (Strand
3). Based on this view of the Good Friday Agreement, we set out how it should become
an essential criteria to judge the results of the negotiations between the UK and the EU.

[The] European Commission’s negotiating directive states that nothing in the
withdrawal Agreement should undermine the Good Friday Agreement “in all
its parts”. This commitment should encompass the entire geographical scope
of the 1998 Agreement. To reach a negotiating outcome that undermines
any one of the strands of the Belfast/Good Friday Agreement and the
geographical spaces they represent would be to undermine the entire
Agreement given that they are all interdependent (pp.4-5).

Recalling how both the UK and the EU had recognised how Ireland would be particularly
impacted by Brexit, we noted that ‘accommodations will have to be reached to meet the
Republic of Ireland’s specific needs: taking into account not only the Irish Government'’s
continuing responsibilities as a co-guarantor of the 1998 Belfast/Good Friday Agreement,
but also the potential economic consequences faced by the Republic of Ireland’ (p.5). We
added that ‘Achieving an outcome over the UK's withdrawal from the EU that ensured
cross-border trade on the island of Ireland, but not between the Republic of Ireland and
Great Britain, would not significantly reduce the disturbance to the Irish economy’ (p.5).

Having argued that, based on both parties’ stated commitments, any outcome of the
negotiations between the UK and EU that didn't respect all three strands of the Good
Friday Agreement or impacted on Ireland’s economy could not be considered successful,
our Briefing Paper then set out two potential models for the post-Brexit context. In the
first of these models, Ireland and the UK — including Northern Ireland — would form an
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area (the Good Friday Agreement area) where goods, services and people would be able
to flow freely, although goods and services from the UK — including Northern Ireland —
could not go further than Ireland. In the second model, Northern Ireland and Ireland would
form an area (the Strand 2 area), where goods, services and people could flow freely
between the two jurisdictions, but it would also allow goods, services and people to flow
freely from Northern Ireland into the rest of the EU. Under this model, the same free flow
would take place between the UK and Ireland, but only Northern Ireland would have
access to the rest of the EU.

However, both these models would have required the UK 'to adhere to all relevant EU
regulations and standards’, and it ‘would also have to impose certain restraints on its
approach to Free Trade Agreements with third countries and largely mirror EU tariffs' (pp.7-
8). In this regard, we also noted that the UK's ‘adherence would, of course, be more easily
achieved if, in the wake of the Great Repeal Bill, the UK were not to introduce legislation
that resulted in lower standards or protections or in regulatory divergence’ (p.6).
Additionally, we foresaw how the institutions under Strands 2 and 3 of the 1998 Agreement
would play a crucial role as ‘coordinating bodies and spaces for significant dialogue
between the UK and Irish Governments, as well as between the two governments and the
devolved administrations’ (p.6). Our Briefing Paper also highlighted how ‘The
harmonisation of regulations and standards would not only support the continued flow
of goods and services between the Republic of Ireland and the UK, but it would also
facilitate the operation of the cross-border implementation bodies created under Strand
Il of the 1998 Belfast/Good Friday Agreement’ (p.8).

At the heart of all of this was the Centre’'s concern that both the UK and EU lived up to
their commitments that the results of their negotiations should not undermine the Good
Friday Agreement in all its parts. Our proposals, however, were also an attempt to bring
into stark relief the compromises both sides would have to make in order to fulfil these
commitments, testing the extent to which they could be flexible and imaginative. As is
normally the case with how the Centre operates — as a “think and do tank” — we didn't
simply publish the Briefing Paper, but also sought to engage with relevant decision and
policy-makers.

So, on 29 October 2017, we took our proposals to Brussels where we met with
representatives from the European Commission and with Ireland'’s representation to the
EU. Whilst the concerns that lay behind the proposals were well received, the proposals
themselves were not dismissed out of hand but perhaps more out of politeness rather
than signalling that they would be seriously considered. They were not only seeking
enormous compromises from the UK and EU, but also asking that Ireland should in certain
respects become notionally separated from the rest of the EU. Interestingly, in his book
No Way Out, Tim Shipman offers his account of how similar proposals were being floated
a year later:

[The] Irish government was beginning to feel real pressure and was
perennially concerned that the EU would sell them down the river. The issue
between the UK and the EU was, in effect, whether there should be a
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customs border in the Irish Sea or between North and South. But there was
a third, even more controversial, solution — forcing Ireland into a customs
union with Britain and drawing the border all the way around the British Isles.
The neo-colonial concept was actively advanced by aides in [French
President] Emmanuel Macron'’s office.®

Perhaps, whilst our proposals would be considered controversial, they differed from what
Shipman reports French officials were suggesting in that ours required the UK to essentially
align with the EU, including on tariffs.

By the time the Centre had published its Briefing Paper setting out these proposals, the
first round of the negotiations between the UK and the EU had taken place on 19 June, in
which the Terms of Reference for the negotiations were agreed by both sides. Part of the
agreement was on the establishment of working groups on citizens' rights, the financial
settlement, and ‘Other separation issues’. However, the Terms of Reference also stated
that, 'In addition, a dialogue on Ireland/Northern Ireland has been launched'.

On 13 July 2017, the UK Government introduced the European Union (Withdrawal) Bill,
which contained its proposed legislation on how to avoid a legal vacuum when it left the
EU — what it had originally been calling the Great Repeal Bill. The second round of
negotiations with the EU began the following day, whilst the UK Government continued
to publish policy papers setting out its proposals on how to deal with various areas being
discussed in the negotiations, which it had begun doing on 26 June.

Among those position papers was one on Northern Ireland and Ireland, which it published
on 16 August 2017. As this was the UK Government’s position on matters directly related
to the Centre for Cross Border Cooperation’s core mission, two days later we published
a statement setting out our initial analysis of it. The starting point for our analysis was that
the UK Government was a co-guarantor of the Good Friday Agreement, and that its
responsibilities needed to be upheld whatever the type of Brexit it adopted. Therefore,
one of our fundamental concerns was that in its position paper the UK Government
appeared to be setting a very low bar in terms of what should be agreed with the EU in
the first phase of the negotiations. We began by stating:

Given the emphasis placed throughout the Position Paper on safeguarding
the 1998 Agreement in all its parts, [the Centre] is concerned that in its
conclusion setting out the UK Government's proposals for the next steps in
the Northern Ireland and Ireland dialogue it states: “the UK and EU could aim
by October to have [...] reached agreement on the scope of the issues arising
from the Belfast ("Good Friday”) Agreement, and specifically agreed to
confirm our continued support for the Agreement” (paragraph 75). It is the
view of [the Centre] that agreeing to confirm support for the Agreement and
the scope of the issues arising from it is an entirely unambitious and highly

> Tim Shipman, No Way Out — Brexit: From the Backstop to Boris (London: William Collins, 2024), p.239.
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problematic aim. As the Position Paper itself points out, there is already
significant consensus among all parties on the need to support the
Agreement, and the EU's institutions are sufficiently apprised of the issues
that arise from it. Support for the 1998 Agreement and the totality of socio-
economic relations it encompasses should not be placed in any doubt
almost twenty years later (p.1).

Another concern we raised was how the UK Government’s position paper appeared to be
linking protection of the Good Friday Agreement to what it was terming a “bold and
ambitious” free trade agreement with the EU, which was far from guaranteed. Our view
was that:

Maintaining the totality of socio-economic relations encompassed by the
1998 Belfast/Good Friday Agreement must not be contingent upon the UK
Government obtaining the “bold and ambitious” free trade agreement with
the EU it aims for, or any transitional arrangements. As [the Centre] has noted
previously in its proposals for flexible and imaginative solutions, “the
framework provided for by the 1998 Belfast/Good Friday Agreement must
be a minimum conclusion to the negotiations” (p.2).

In other words, we were setting the pre-Brexit operation of the Good Friday Agreement
in all its parts as a baseline. If the negotiations between the UK and the EU resulted in
anything that went below this baseline, then they would not have succeeded in terms of
protecting the 1998 Agreement, and this would be a particularly serious dereliction of duty
by the UK Government in its role as a co-guarantor.

In August, the Centre also published a comprehensive report on the negotiations for the
UK’s withdrawal and what their implications could be for relations within and across these
islands. The analysis it presented was ‘based on the formal positions adopted prior to the
commencement of negotiations, as well as the additional material supplied by the UK
Government and the European Commission following the first two negotiating rounds’
(p.4). This reveals the approach the Centre took to considering the potential implications
of Brexit, focusing on the evidence provided by those directly involved in the negotiations
and avoiding the “noisy” chatter from those outside.

The report began with a detailed analysis of the UK Government's stated position on the
negotiations of its withdrawal from the EU and its intended future relationship after it had
left. In terms of the island of Ireland, the Government repeatedly referred to its post-Brexit
ambition to have a “seamless and frictionless” border between Northern Ireland and
Ireland without, in our view, offering details on how this would operate in reality. Our
report noted:

The degree to which the land border can be “seamless and frictionless” and
the movement of people and goods within and between these islands can
continue in its current form, is dependent on the priority given to other
objectives set out in the UK Government’'s White Paper. In general terms, the
more distant the UK's future relationship with the EU, the greater the
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challenges will be for the UK Government to realise its ambitions in relation
to the island of Ireland and its proximity to Great Britain. These challenges
will also be faced to a greater or lesser extent by the implementation bodies
created under Strand Il of the Belfast/Good Friday Agreement. Central to this
will be the nature of the UK's future trading arrangements with the EU, the
divergence of UK laws and regulatory standards from those of the EU, and
the nature of immigration controls imposed by the UK Government. For
Northern Ireland in particular, the ultimate resolution of these issues will also
depend on the role envisaged by the UK Government for the devolved
administrations in the negotiations and the post-Brexit context, and whether
Belfast, Edinburgh and Cardiff will have the ability to pursue different
relationships with the EU from those sought by London (p.11).

We also highlighted the potential tensions that would arise between London and the
devolved administrations once the UK had left the EU. On the one hand, the UK
Government pointed to the possibility of the devolved administrations being able to make
their own decisions on which EU laws they wished to retain, repeal or adapt. On the other
hand, however, the Government indicated that there would be limits to what they could
do, and that there would have to be common frameworks to avoid divergence between
the different parts of the UK.

As far as the devolved administrations were concerned, our report also set out how their
views differed substantially from those of the UK Government on the type of Brexit to be
pursued. We were able to do so in the cases of the Scottish and Welsh governments
because they had set out their positions in detailed papers; this was not the case in terms
of the Northern Ireland Executive. The report stated:

Particularly in regards to the Single Market, there are significant disparities
between the UK Government's position on Brexit and those of the devolved
administrations in Belfast, Cardiff and Edinburgh. Whereas the UK
Government’'s White Paper states that the UK “will not be seeking
membership of the Single Market” (p.35), that of the Scottish Government
places “retaining membership of the European Single Market and its market
of 500 million people” as one of its core priorities,® while the Welsh
Government's White Paper declares that “the case for continuing Single
Market participation is overwhelming and [it] can agree to no other position””
[...] For both the Scottish and Welsh governments, therefore, the priority is
for the UK to retain full and unfettered access to the Single Market, with both
suggesting that this could be achieved through membership of the European
Free Trade Association, and thus of the European Economic Area (pp.15-16).

6 The Scottish Government, Scotland'’s place in Europe (December 2016), p.2.

7 Welsh Government, Securing Wales’ Future: Transition from the European Union to a new
relationship with Europe (January 2017), p.9.
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In terms of Northern Ireland, our report reiterated our ‘grave concern that unlike the
Scottish and Welsh Governments, not only was the Northern Ireland Executive unable to
set out a similarly comprehensive position ahead of the UK Government’'s negotiations
with the EU, but that there is currently no Executive or Assembly in place to do so’ (p.16).
Nevertheless, and basing our conclusions on the August 2016 letter to Theresa May from
the then First and Deputy First Ministers, we stated:

Whilst unlike the devolved administrations in Scotland and Wales the former
Northern Ireland Executive did not explicitly say so in the August 2016 letter
to the Prime Minister, in order for its concerns to be fully addressed it would
appear that the UK would have to seek continued post-Brexit membership
of the Single Market and the Customs Union — unless the UK were able to
strike a comprehensive free trade agreement with the EU that would
resemble the current position in terms of trade (p.16).

The second section of our report set out our analysis of the European Union'’s approach
to the negotiations with the UK Government. It was based on the documents published
by the European Parliament, the European Council and the European Commission. Only
days after Theresa May's letter to Donald Tusk triggered Article 50, the European
Parliament passed a resolution expressing its views on the upcoming negotiations with
the UK. Our report highlighted the importance of the European Parliament, as it would
have to approve any agreement between the EU and the UK, and cited elements of the 4
April resolution that referred specifically to Northern Ireland and the island of Ireland, one
of which it is worth reproducing here, where the European Parliament stated that it:

Recognises that the unique position of and the special circumstances
confronting the island of Ireland must be addressed in the withdrawal
agreement; urges that all means and measures consistent with European
Union law and the 1998 Good Friday Agreement be used to mitigate the
effects of the United Kingdom's withdrawal on the border between Ireland
and Northern Ireland; insists in that context on the absolute need to ensure
continuity and stability of the Northern Ireland peace process and to do
everything possible to avoid a hardening of the border (p.17).

However, our report also noted how, although the European Parliament had pointed to
some possible approaches to reduce the impacts of Brexit on Northern Ireland, the island
of Ireland and the Good Friday Agreement, it was also clear that it opposed any agreement
that would give the UK access to parts of the EU’s Single Market. If the UK's position
continued to be that it didn't want to remain within the Single Market and abide by its
rules, including the principle of the freedom of movement of people, then it couldn’t be
given access to any part of it. The resolution was also clear that the European Parliament
wanted to protect the integrity of the Single Market and the Customs Union, and was
opposed to any of the EU’s individual Member States trying to enter into bilateral
agreements with the UK.
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The European Council, which is made up of the heads of government of all of the EU’s
Member States and sets the political direction for the EU, took a similar position to that of
the European Parliament. Integrity of the EU’s Single Market and Customs Union, denial
of the UK's access to elements of the Single Market, and prohibition of separate bilateral
negotiations between individual Member States and the UK are all principles agreed by
the Council in its guidelines for the negotiations. As mentioned previously, the guidelines
also referred to the need for “flexible and imaginative solutions” that would take into
account ‘the unique circumstances on the island of Ireland’” and the Good Friday
Agreement in all of its parts.

On 22 May 2017 the European Council agreed the negotiating directives that would
dictate how the European Commission would, on behalf of the Council, approach the
negotiations with the UK Government. Crucially, as our report highlighted, those directives
included the statement that ‘Nothing in the Agreement should undermine the objectives
and commitments set out in the Good Friday Agreement in all its parts and its related
implementing agreements’.

In the third section of our report, we analysed the Irish Government’'s approach to the
negotiations, bearing in mind that the border between Ireland and Northern Ireland would
become an external EU border, that Ireland would continue to be an EU Member State,
and that it is a co-guarantor of the 1998 Agreement. Our analysis was based on the Irish
Government'’s publication in May 2017 of its paper, Ireland and the negotiations on the
UK’s withdrawal from the European Union: The Government’s Approach. This paper
identified shared positions between the UK and the EU on the unique circumstances of
the island of Ireland, the Good Friday Agreement and the Common Travel Area, but it also
highlighted the added post-Brexit importance of the institutions established under Strands
2 and 3 of the 1998 Agreement. Importantly for the Centre for Cross Border Cooperation,
it also noted how ‘Cooperation on our island is ever more crucial in the context of Brexit’
(p.19), and went on to stress the importance of cross-border cooperation and the EU's
support for it:

The EU has played a vital role in the peace process and this should be
recognised and preserved in the context of a UK exit. The unique
constitutional, historic and geographic circumstances, as well as the
particular citizenship issues, all point to the need for continued EU
engagement in Northern Ireland beyond the UK’s withdrawal from the EU.
Ireland and the UK are currently partners in three EU-funded cross-border
Cooperation Programmes with a total value to €650 million over the period
2014-2020. The programmes are important drivers of regional development
in a cross-border context and allow for practical support of the peace
process and the advancement of the Good Friday Agreement. EU
involvement has allowed for the realisation of projects that may otherwise
have become mired in political disagreement. Removal of this constructive
influence and of the funding itself would have a significant impact on the
ongoing reconciliation work in Northern Ireland and the border region (p.23).
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Whilst the final section of our report set out again the proposals we had published in June,®
the fourth section provided our analysis of where there were convergences and
differences in the approaches to the negotiations by the UK and the EU, focusing on those
with most relevance for relations within and across these islands. Having noted, for
example, disagreements between the UK and EU in relation to the role of the Court of
Justice of the European Union in overseeing the post-Brexit rights of EU citizens in the
UK (which would include citizens in Northern Ireland identifying as Irish), we identified the
main areas of convergence between the two sides that were most relevant to us. These
were:

» recognition of the specific circumstances pertaining to the island of Ireland;

e the retention of the Common Travel Area and existing bilateral arrangements
between the UK and the Republic of Ireland;

e the need to avoid the emergence of a hard border between Northern Ireland
and Ireland; and

e protection of the 1998 Belfast/Good Friday Agreement.

Although it was our view that ‘retention of the Common Travel Area and existing bilateral
arrangements is one issue that appears to be less contentious’, and that 'the European
Commission’s directives for the negotiations and its position paper on citizens’ rights point
to a readiness on the part of the EU’s institutions to find an early accommodation of this
issue’ (p.28), we went on to say:

However, reaching an agreement capable of accommodating all of the
specific circumstances of the island of Ireland and retaining the current
nature of the border between Northern Ireland and the Republic of Ireland
will be a more challenging task. The size of that challenge will increase
according to the reluctance of the UK Government to be bound by solutions
for the border that would tie the UK to either the Single Market or the
Customs Union, in a way that would force it to accept the principle of free
movement and/or the jurisdiction of the Court of Justice of the European
Union. This would directly contradict its approach to the negotiations and
the UK Government's stated aims. Similarly, the European Parliament, the
European Council, the European Commission and the Irish Government have
repeatedly stressed in their approaches to the negotiations the need to
preserve the integrity of the Single Market. However, as was referred to in
the previous section of this report, the Irish Government also suggested that
‘it may be necessary to consider additional measures” in order to facilitate
the free movement of people, goods and services specifically on the island

8 We also did the same in a Briefing Paper on economic development that provided an update on the
statistical information included and analysed in a Briefing Paper on the same topic published ahead of
the 2016 referendum, whilst this updated paper also considered the UK’'s approach to trade in the
negotiations.
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of Ireland. This would not only require a degree of flexibility from the EU
institutions and the other Member States in interpreting the integrity of the
Single Market and the Customs Union, but also from the UK Government
whose approach to the negotiations does not favour geographically targeted
solutions that would affect the integrity of the United Kingdom. Any attempt
to arrive at a solution that, whilst preserving the current openness of the
border between Ireland and Northern Ireland, created a border between the
latter and Great Britain would also be politically unacceptable to many in
Northern Ireland (pp.28-29).

Before reiterating our June 2017 proposals, this section of the report concluded:

Crucially, the 1998 Belfast/Good Friday Agreement is also made up of three
central strands, all of which should be regarded as elements all parties to the
negotiations over the withdrawal of the United Kingdom from the European
Union have committed themselves to protecting. Moreover, by avoiding a
selective interpretation, instead of the 1998 Agreement being regarded
simply as a problem to be solved during the negotiations, it could also
become a potential solution to the challenges posed by Brexit to future
relations within and between these islands (pp.29-30).

With further rounds of negotiations having taken place between the UK Government and
the European Commission, and the Prime Minister having made a speech on 22
September reiterating the UK's decision not to be part of the EU’s Single Market or
Customs Union but also stating that her Government ‘recognised from the outset there
are unique issues to consider when it comes to Northern Ireland’, on 3 October the
European Parliament adopted a resolution on the progress of the negotiations. In a
section dedicated to Ireland and Northern Ireland, the resolution stated:

[The Parliament] Stresses that the unique position and special circumstances
confronting the island of Ireland must be addressed in the withdrawal
agreement and this in a manner fully consistent with the Good Friday
Agreement in all its parts, the agreed areas of cooperation, and with
European Union law in order to ensure the continuity and stability of the
Northern Ireland peace process.

The resolution went on to clearly indicate which party in the negotiations the European
Parliament saw as having prime responsibility for ensuring compliance with the
commitments made in regard to the island of Ireland and the Good Friday Agreement:

[The Parliament] Strongly believes that it is the responsibility of the UK
Government to provide a unique, effective and workable solution that
prevents a ‘hardening’ of the border, ensures full compliance with the Good
Friday Agreement in all its parts, is in line with European Union law and fully
ensures the integrity of the internal market and customs union; believes also
that the United Kingdom must continue to contribute its fair share to the
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financial assistance supporting Northern Ireland/Ireland; regrets that the
United Kingdom'’s proposals, set out in its position paper on ‘Northern Ireland
and Ireland’, fall short in that regard; notes on the other hand that in her
speech of 22 September 2017 the Prime Minister of the United Kingdom
excluded any physical infrastructure at the border, which presumes that the
United Kingdom stays in the internal market and customs union or that
Northern Ireland stays in some form in the internal market and customs
union.

As the year came to an end, an important milestone was reached as on 17 December the
UK and EU published a Joint Report on the progress made in the negotiations. The Joint
Report’'s importance is not just that it concluded enough progress had been made in the
first stage of the negotiations to allow both sides to begin discussing a transition period
and the framework for the post-Brexit UK-EU relations, but also in terms of what it had to
say specifically about the island of Ireland and North-South and East-West cooperation.

Beginning a section entitled “Ireland and Northern Ireland”, the Joint Report affirmed that
both parties agreed the Good Friday Agreement ‘must be protected in all its parts’ (p.7),
and recognised that "The United Kingdom's withdrawal from the European Union presents
a significant and unique challenge in relation to the island of Ireland’ (p.7). In terms of what
the Joint Report said in relation to cooperation, a direct link is made to the 1998
Agreement and it refers to work undertaken by both sides:

Cooperation between Ireland and Northern Ireland is a central part of the
1998 Agreement and is essential for achieving reconciliation and the
normalisation of relationships on the island of Ireland. In this regard, both
Parties recall the roles, functions and safeguards of the Northern Ireland
Executive, the Northern Ireland Assembly, and the North-South Ministerial
Council (including its cross-community provisions) as set out in the 1998
Agreement. The two Parties have carried out a mapping exercise, which
shows that North-South cooperation relies to a significant extent on a
common European Union legal and policy framework. Therefore, the United
Kingdom's departure from the European Union gives rise to substantial
challenges to the maintenance and development of North-South
cooperation (pp.7-8).

What needs to be stressed here is the report’s reference to a mapping exercise on North-
South cooperation that had already taken place. Although it notes that this exercise
showed that the EU’s legal and policy framework was important for North-South
cooperation, and that Brexit created significant challenges to such cooperation, details of
the mapping exercise would not be made public for another year. When they were, and
as we will see later, these raised concerns for the Centre for Cross Border Cooperation.

The Joint Report then went on to highlight the UK Government’s specific commitments
in relation to both North-South and East-West cooperation, stating: 'The United Kingdom
remains committed to protecting and supporting continued North-South and East-West
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cooperation across the full range of political, economic, security, societal and agricultural
contexts and frameworks of cooperation, including the continued operation of the North-
South implementation bodies’ (p.8). In paragraph 49, it then returned again to North-South
cooperation, focusing specifically on the UK's commitments, but also referring to the
avoidance of a hard border:

The United Kingdom remains committed to protecting North-South
cooperation and to its guarantee of avoiding a hard border. Any future
arrangements must be compatible with these overarching requirements. The
United Kingdom's intention is to achieve these objectives through the overall
EU-UK relationship. Should this not be possible, the United Kingdom will
propose specific solutions to address the unique circumstances of the island
of Ireland. In the absence of agreed solutions, the United Kingdom will
maintain full alignment with those rules of the Internal Market and the
Customs Union which, now or in the future, support North-South
cooperation, the all island economy and the protection of the 1998
Agreement (p.8).

Crucially, there was a commitment made here by the UK Government to come up with
‘'specific solutions to address the unique circumstances of the island of Ireland’ if
agreement wasn't reached on a post-Brexit framework for UK-EU relations that protected
North-South cooperation and avoided a hard border. Furthermore, if there was no
agreement on the specific solutions proposed by the UK Government, the UK committed
to fully aligning with the rules of the EU’s Single Market and Customs Union in order to
‘support North-South cooperation, the all island economy and the protection of the 1998
Agreement’. These were important commitments, and the question would be the extent
to which they would be lived up to.
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2018 was a year of intense work for the Centre for Cross Border Cooperation and one of
extreme turbulence within UK politics. January saw the European Union (Withdrawal) Bill
pass its stages in the House of Commons and being sent to the House of Lords for their
scrutiny. By the end of the same month, the Council of the European Union had agreed
on new negotiating directives to be followed by the European Commission during the
second stage of negotiations with the UK. Those directives made it clear that progress on
negotiating a potential Brexit transition period for the UK and the framework for post-
Brexit UK-EU relations would depend on translating what had been agreed during the first
phase into legal text. In terms of a transition period, they stated that it should not last
longer than 31 December 2020. They also stated:

During the second phase of the negotiations, in view of the unique
circumstances and specific nature of issues related to the island of Ireland,
the work on detailed arrangements required to give effect to the principles
and commitments set out in the Joint Report should continue in a distinct
strand (p.3).

For the Centre the year began with the publication on 30 January of a Briefing Paper on
citizens' rights and the UK-Ireland border, which was part of a series we had announced
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in a Summary Paper in November 2017. In this Paper, as would be the case in each one in
this series, we stressed how '‘Borders are not simply physical lines’, and that ‘Instead,
borders exist in the way different legislation, policies and associated practices (e.g. with
respect to citizens' rights, immigration, or trade) are applied within and between states’
(p.3). The issue of the post-Brexit nature of the border and its relation to citizens’ rights
was highlighted from the outset:

It is essential to appreciate that while the effects of Brexit on the border will
be more obviously experienced by people who move across it regularly (for
instance frontier workers), or who live in a border area, exiting the EU will
affect everyone resident in Northern Ireland. Because citizens' rights are
enacted on a daily basis at every point of contact with public institutions,
services or private businesses, ‘the border’ comes into existence for citizens
on every occasion when their eligibility to avail of these services is judged
(p4).

We set out what had been agreed in principle by the UK and the EU in the first phase of
the negotiations in relation to citizens' post-Brexit rights, pointing out that any future
Withdrawal Agreement would only guarantee rights to EU citizens and UK citizens already
legally resident in the UK and EU by a specified date. For those who would not be covered
by the agreement, we suggested that ‘given the widespread anticipation of an imminent
clampdown on immigration in the UK, the movement of other categories of people (e.g.
third country nationals) and of EU citizens to the UK after the date of withdrawal, will likely
become the subject of stricter controls’ (p.8). Among other issues the Briefing Paper
touched on, it considered Brexit and the right conferred on those born in Northern Ireland
to identify as either British or Irish or both by the 1998 Agreement. Bearing in mind that
those in Northern Ireland identifying as Irish could also have rights as citizens of the EU,
we concluded:

[There] has been no discussion in relation to the rights of Northern Ireland
citizens who choose not to exercise their right to an Irish passport. The
potential exists for creating a differentiation of citizens' rights and
entitlements among the population of Northern Ireland after Brexit; a
differentiation that would align with existing divisions along ethno-political
lines. As previously noted, this has serious potential for further damaging
already fragile social cohesion in Northern Ireland (p.12).

The post-Brexit future of social cohesion was also raised as an area of concern by our
Border People project in a Briefing Paper published in February. As well as stating that
‘considering the sensitivities of citizenship and identity in Northern Ireland, Border People
is concerned that the need to declare citizenship may hinder social cohesion and may be
regarded as an obstacle to mobility on the island’ (p.5), the Briefing Paper also considered
this issue in terms of how the project might have to operate in future:

Since its inception in 2007 the information available to citizens via the Border
People project has been tailored to suit the needs of Irish and British citizens.
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It assumes their EU citizenship and as a result the information is also useful
to other EU migrant communities who cross the Irish border regularly. After
the UK leaves the EU the Border People project will be required to highlight
the diverging rights of British, Irish and EU citizens [...]. Depending on the
outcome of the negotiations their rights may be very different! For example
Irish citizens born in Northern Ireland will retain their EU citizenship, while
their next-door-neighbours with UK passports may lose theirs! (p.5)

On 31 January, the Centre also submitted evidence to the House of Lords EU Home Affairs
Sub-Committee’s inquiry into Brexit and reciprocal healthcare, which the Committee
published in March. The focus of our submission was on the potential implications of what
had been set out in the December 2017 Joint Report for cross-border cooperation ad
reciprocal healthcare arrangements between Northern Ireland and Ireland. Stressing that
the Joint Report once again referred to the joint commitment made by the UK
Government and the EU to protecting the Good Friday Agreement in all its parts, we said
‘this must be interpreted as a commitment that includes the post-Brexit continuation of
cooperation on health as one of the areas of cooperation identified under the
Belfast/Good Friday Agreement and taken on by the North South Ministerial Council, as
well as of the implementation bodies created as a result of the Agreement, which includes
the Food Safety Promotion Board/Safefood’ (pp.2-3). Our submission also cautioned:

Post-Brexit UK divergence from the EU’'s legal and policy framework will
undermine the ability of the relevant institutions and bodies created under
the 1998 Belfast/Good Friday Agreement to engage in effective cross-border
and wider North-South cooperation, including in relation to cooperation on
health and the provision of reciprocal healthcare arrangements. Healthcare
provision on a cross-border basis (such as through the Radiotherapy Unit at
Altnagelvin Hospital) or on a wider North-South basis (as through the All-
Island Congenital Heart Disease Network) would be complicated if the UK
were to depart from current common frameworks relating to the recognition
of professional qualifications, food safety standards, and regulations
pertaining to pharmaceuticals, medical devices and cosmetics. Post-Brexit
UK policy and regulatory divergence from EU frameworks would result in
obstacles to cooperation in healthcare provision that would reduce its
effectiveness, obliging those involved in such cooperation to find ways to
manoeuvre between two different policy approaches and sets of regulations
and standards, and requiring an investment of additional resources that could
ultimately lead to the reduction of levels of cooperation (p.3).

We also warned against an outcome of the negotiations between the UK and the EU that
was based on a narrow and technical interpretation of the Good Friday Agreement:

In light of the above, therefore, it is of paramount importance that legislators
ensure the UK Government's withdrawal from the European Union does not
result in a limited degree of protection to the 1998 Belfast/Good Friday
Agreement in all its parts, which preserves the institutions and bodies
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established under it, but reduces their current scope for cooperation due to
UK divergence in policies and standards, including in relation to healthcare
provision. Brexit will not have safeguarded the 1998 Agreement if it does so
more in terms of the letter of the Agreement than its spirit, leaving its formal
architecture intact but draining it of one of its signs of vitality — its lifeblood
— that is: cooperation (pp.3-4).

Whilst on 13 March the Centre released another Briefing Paper in its “Brexit and the Border”
series, this time dealing with the relationship between imminent changes in the UK's trade
relations and regulations and the UK-Ireland border, on 19 March a Draft Withdrawal
Agreement was published by the UK and EU. It set out the legal text for what had been
agreed between the two sides thus far in the negotiations, with both the UK and EU stating
that they aimed to finalise the agreement by October. This was the first time that the
Protocol on Ireland/Northern Ireland (what had often been referred to as the backstop)
was put into the public domain, but parts of the Draft Withdrawal Agreement were
highlighted in green, others in yellow and others in white.

It was explained at the beginning of the document that sections highlighted in green
meant that the negotiators had agreed the text, and that only minor technical legal
revisions would be made; sections in yellow meant that they agreed on the objective
behind the text but not necessarily on the wording; sections in white were the text
proposed by the EU that hadn't yet been agreed to by the UK. This is followed by a more
detailed explanation of the status of the Protocol in the Draft Withdrawal Agreement,
which makes reference to the December 2017 Joint Report and a round of meetings on
Ireland and Northern Ireland between the negotiators:

With respect to the DRAFT PROTOCOL ON IRELAND/NORTHERN IRELAND,
the negotiators agree that a legally operative version of the "backstop”
solution for the border between Northern Ireland and Ireland, in line with
paragraph 49 of the Joint Report, should be agreed as part of the legal text
of the Withdrawal Agreement, to apply unless and until another solution is
found.

The negotiators have reached agreement on some elements of the draft
Protocol. They further agree that the full set of issues related to avoiding a
hard border covered in the draft reflect those that need to be addressed in
any solution. There is as yet no agreement on the right operational approach,
but the negotiators agree to engage urgently in the process of examination
of all relevant matters announced on 14 March and now under way (p.1).

As highlighted earlier, paragraph 49 of the Joint Report was where the UK had committed
to protecting North-South cooperation and avoiding a hard border, and this explanation
in the Draft Withdrawal Agreement made clear that the Protocol would be a means to
achieve this until another solution could be found. However, it also noted how the UK
and EU agreed on the principle of the Protocol, but hadn't yet agreed on how it would
actually operate in practice.
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Nevertheless, in its introductory paragraphs, the draft Protocol set out why it was
necessary, and how it was to act as the third of the three options that had been referred
to in the December 2017 Joint Report. With the other two options being an agreement
on the post-Brexit relationship between the UK and the EU or proposals put forward by
the UK, the draft Protocol stated:

Highlighting that discussions on the other scenarios may continue to be
pursued in parallel, [...] this Protocol is based on the third scenario of
maintaining full alignment with those rules of the Union’s internal market and
the customs union which, now or in the future, support North-South
cooperation, the all-island economy and the protection of the 1998
Agreement, and that it applies unless and until an alternative arrangement
implementing another scenario is agreed (p.108).

The draft Protocol was made up of five chapters, addressing the following matters: rights
of individuals; movement of persons; a common regulatory area; institutional provisions;
and general and final provisions. Rather than recalling the details of each of these chapters,
we will simply highlight a few important points.

The first chapter, on the rights of individuals, was made up of a single article, although it
was all highlighted in yellow, meaning the objective behind it was agreed on by both sides,
but not the legal text itself. Article 1(1) committed the UK to ensuring ‘that no diminution
of rights, safeguards and equality of opportunity as set out in that part of the 1998
Agreement entitled Rights, Safeqguards and Equality of Opportunity results from its
withdrawal from the [European] Union’ (p.109). Article 1(2) has a North-South aspect to it:

The United Kingdom shall continue to facilitate the related work of the
institutions and bodies set up pursuant to the 1998 Agreement, including the
Northern Ireland Human Rights Commission, the Equality Commission for
Northern Ireland and the Joint Committee of representatives of the Human
Rights Commissions of Northern Ireland and Ireland, in upholding human
rights and equality standards (p.109).

A UK commitment to continue to support the work of the Joint Committee of
representatives of the Human Rights Commissions from both jurisdictions on the island
of Ireland represented a commitment to supporting post-Brexit North-South cooperation
in their area of work. North-South cooperation would be impacted if the UK began to
diverge from the EU in relation to human rights and equality standards.

The second chapter — on the movement of persons — was also made up of a single article,
but the text was highlighted in green, meaning that agreement had been reached on the
text, with only minor legal technical revisions to be made. This basically secured the
continuation of the Common Travel Area once the UK had left the EU. Much of the third
chapter — on the common regulatory area — was in white, which meant that no agreement
had been reached on the objectives or the text, which included the opening article (Article
3):
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A common regulatory area comprising the Union and the United Kingdom
in respect of Northern Ireland is hereby established. The common regulatory
area shall constitute an area without internal borders in which the free
movement of goods is ensured and North-South cooperation protected in
accordance with this Chapter (p.110).

There are two things to note here. First, that this confirmed the proposal to create an area
formed by the EU and Northern Ireland, but not the rest of the UK, which would have one
set of common rules and would protect North-South cooperation but not East-West
cooperation. Second, that this area would allow for the free movement of goods within
it, but not the free movement of services. It was actually this part of the Protocol that was
the so-called “backstop” rather than the Protocol in general.

Out of the seven articles that made up the third chapter, a further three articles were still
in white (on the free movement of goods, agriculture and fisheries, and the environment).
Another two — on the single electricity market on the island of Ireland and state aid rules
— were highlighted in yellow. Apart from the article on the free movement of persons and
the Common Travel Area, the only other highlighted in green is Article 8, dealing with
“other areas of North-South cooperation”. It contained two parts to it:

1. Consistent with the arrangements set out in Articles 4 to 7 of this Protocol, and
in full respect of Union law, this Protocol shall be implemented and applied so
as to maintain the necessary conditions for continued North-South
cooperation, including in the areas of environment, health, agriculture,
transport, education and tourism, as well as energy, telecommunications,
broadcasting, inland fisheries, justice and security, higher education and sport.
In full respect of Union law, the United Kingdom and Ireland may continue to
make new arrangements building on the provisions of the 1998 Agreement in
other areas of North-South cooperation on the island of Ireland.

2. The Joint Committee shall keep under constant review the extent to which the
implementation and application of this Protocol maintains the necessary
conditions for North-South cooperation. The Joint Committee may, including
on recommendation from the Specialised Committee, make appropriate
recommendations to the Union and the United Kingdom in this respect (p.112).

As the roles of the Joint Committee and Specialised Committee would later be considered
by the Centre, for now we would only highlight the linkage that was made between this
Article on North-South cooperation and Articles 4 to 7, which were those dealing with the
movement of goods, agriculture and fisheries, the single electricity market, and the
environment. This linkage would become a matter of concern for the Centre for Cross
Border Cooperation.

The Draft Withdrawal Agreement was quickly followed by the European Council's
publication on 23 March of the guidelines for the negotiations on the framework for the
EU’s post-Brexit relations with the UK. Whilst they welcomed the progress made on the
negotiations for the UK’'s withdrawal from the EU, they also recalled that ‘'nothing is agreed
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until everything is agreed’ (p.2); reaching agreement on post-Brexit relations was
dependent on finalising the Withdrawal Agreement. In this regard, the guidelines stated:
‘The European Council recalls that other issues still require agreement and negotiations
can only progress as long as all commitments undertaken so far are respected in full, and
welcomes in this respect Prime Minister May’s written assurances notably regarding
Ireland/Northern Ireland’ (p.2). They also made clear that participation in the EU’s Single
Market meant accepting its freedoms of the movement of people, goods, services and
capital, recalling that 'the four freedoms are indivisible and that there can be no “cherry
picking” through participation in the Single Market based on a sector-by-sector approach,
which would undermine the integrity and proper functioning of the Single Market’ (p.3).
The European Council's interpretation of the UK Government’'s position was that there
would be inevitable limits as to what the post-Brexit UK-EU relationship could encompass,
and that the UK would be impacted by the consequences:

At the same time, the European Council has to take into account the
repeatedly stated positions of the UK, which limit the depth of such a future
partnership. Being outside the Customs Union and the Single Market will
inevitably lead to frictions in trade. Divergence in external tariffs and internal
rules as well as absence of common institutions and a shared legal system,
necessitates checks and controls to uphold the integrity of the EU Single
Market as well as of the UK market. This unfortunately will have negative
economic consequences, in particular in the United Kingdom (p.2).

With the European Union (Withdrawal) Bill returning to the House of Commons on 16 May
for it to consider amendments made by the House of Lords, on 8 June the Centre for
Cross Border Cooperation submitted evidence to the House of Commons European
Scrutiny Committee’s inquiry into dispute resolution and enforcement in the draft
Withdrawal Agreement. Our submission focused on the operation of the Joint Committee
and the Specialised Committee on the Protocol on Ireland/Northern Ireland, which were
mechanisms set out in the draft Withdrawal Agreement.

Whilst the Joint Committee would be responsible for overseeing the overall
implementation of the Withdrawal Agreement, according to Article 10 of the Protocol,
which was highlighted in green, the Specialised Committee would: ‘(a) facilitate the
implementation and application of this Protocol; (b) examine proposals from the North-
South Ministerial Council, and North-South Implementation bodies set up under the 1998
Agreement concerning the implementation and application of this Protocol; (c) discuss
any point of relevance to this Protocol giving rise to a difficulty and raised by the
[European] Union or the United Kingdom; (d) make recommendations to the Joint
Committee as regards the functioning of this Protocol'.

Among the concerns we raised in our submission to the European Scrutiny Committee
was the composition of the Joint Committee and the Specialised Committee, and whether
they would have the necessary capacity to identify potential problems and address them
before they became matters of dispute. Having noted that the draft Withdrawal Agreement
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‘does not make specific provision for the UK's representation to include representatives
from Northern Ireland who would be best placed in terms of the specific circumstances
pertaining to it and to its relations with the Republic of Ireland’ (p.3), we recommended
that the UK should pass legislation 'to ensure the UK's representation on the Specialised
Committee on Ireland/Northern Ireland include representatives from Northern Ireland,
and that the Joint Committee include representation from the devolved regions’ (p.3).

The linkage that was made in the draft Protocol between Article 8 on North-South
cooperation and Articles 4 to 7 was another concern we raised. We questioned why the
UK and EU were linking North-South cooperation to those specific articles, and why the
linkage wasn't made to include other articles, including Article 1 on the rights of individuals:

It is unclear why other Articles, particularly Article 1, are not included as the
legal frameworks for the arrangements to be implemented and applied to
maintain the necessary conditions for continued North-South cooperation.
Such cooperation would be placed at risk if the rights of individuals as per
Article 1 were not upheld. Individuals make North-South cooperation
possible; therefore, to underline the importance of such cooperation, the
arrangements set out in Article 1 should be specifically included in this Article
(p4).

Our submission also highlighted the need for the mechanisms to be established by the
Withdrawal Agreement and its Protocol to have expert knowledge of North-South
cooperation in order to be able to properly fulfil the commitment to maintain the
necessary post-Brexit conditions for such cooperation.

Given that North-South cooperation is an essential element of the 1998
Belfast/Good Friday Agreement, the membership of the Joint Committee,
and especially the Specialised Committee, must include specific expertise
and knowledge of such cooperation. This is an essential requirement not
only in terms of the Committees’ role in reviewing the implementation and
application of the Protocol in terms of maintaining the necessary conditions
for North-South cooperation, but also to ensure that they are properly
equipped to make their own proposals to the UK and Irish Governments for
additional areas of cooperation on the island of Ireland (p.4).

We also highlighted the Protocol's references to the North South Ministerial Council and
the implementation bodies established under Strand 2 of the Good Friday Agreement.
Given that there was no functioning Northern Ireland Executive or Assembly, and therefore
no functioning NSMC at the political level, we stressed the need for others involved in
North-South cooperation to be consulted.

Given the fact that the North-South Ministerial Council cannot function in
the absence of a functioning Northern Ireland Assembly and Executive (as is
currently the case), and that the North-South Implementation bodies may
be to a certain extent limited by the fact that decisions on policy and action
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to be taken forward by them are made by the NSMC, it is absolutely
imperative that the Specialised Committee be open to proposals from other
organisations and actors involved in North-South cooperation, including
local authorities and cross-border local authority-led networks, and
therefore this must be included in any final Protocol on Ireland/Northern
Ireland, and translated into domestic UK legislation if considered necessary
(p4).

What was guiding us in our analysis was the view that those who were best placed to
identify potential obstacles to North-South cooperation were those who were directly
involved in it, and that they could be useful in helping the UK and the EU to find solutions
that would avoid problems becoming matters of dispute that would require resolution.
We were also keenly aware that there were serious risks that the UK and EU would have a
limited understanding of the breadth of North-South cooperation, and therefore would
take a restrictive approach to what the necessary conditions for North-South cooperation
would be.

Only days after we submitted our evidence to the European Scrutiny Committee, on 13
June the Centre published a paper on an amendment to the European Union (Withdrawal)
Bill put forward by the Secretary of State for Exiting the EU, David Davis. The Secretary of
State's proposed changes were actually to an amendment to the Bill introduced by Lord
Patten and others when the legislation was being considered in the House of Lords. The
Patten amendment was to introduce a new clause into the Bill, which had the title
“Continuation of North-South cooperation and the prevention of new border
arrangements”. Crucially, from the point of view of the Centre for Cross Border
Cooperation, this new clause added an important restriction to the legislation, stating that
it would not allow for regulations to be introduced by the Government that would
‘diminish any form of North-South cooperation across the full range of political,
economic, security, societal and agricultural contexts and frameworks of cooperation,
including the continued operation of the North-South implementation bodies’.

Our paper ‘welcomed the suggested changes [...] as they offered due emphasis to the
importance of North-South cooperation on the island of Ireland and aimed to ensure that
it is not diminished after Brexit, either by regulatory divergence between the two sides of
the UK-Ireland border, or by the creation of any new physical infrastructure, checks or
controls at the border’ (p.2). However, the Secretary of State’'s amendments to the Patten
proposals were, in our view, an attempt to restrict the scope of North-South cooperation
in the legislation, and to allow Government ministers to subsequently introduce secondary
legislation that could undermine the conditions for such cooperation and allow the UK
to breach its international obligations. In terms of the latter, and having noted that the
1998 Good Friday Agreement is an international treaty, we stated:

The Secretary of State’'s amendment to this new clause, we suggest, could
be read as possibly weakening remedies for potential breaches of the
international (British-Irish) Agreement of 1998. It could also be seen as
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making it easier for UK ministers, after Brexit, to introduce secondary
legislation that could potentially diminish by accident or design the scope
and nature of North-South cooperation, and introduce new border control
arrangements and infrastructure (p.3).

David Davis's amendment also removed Lord Patten’s broad description of North-South
cooperation, and proposed to restrict it to North-South cooperation as ‘provided for by
the Belfast Agreement (as defined by section 98 of the Northern Ireland Act 1998)'. For
the Centre for Cross Border Cooperation, this was yet another attempt to narrow the legal
interpretation of North-South cooperation and to leave the door open for the conditions
for such cooperation to be undermined in future, which led us to conclude:

This amendment (accepted by the House of Commons) to Lord Patten’s text,
while much more specific in terms of outlining spheres of cooperation,
would potentially restrict its scope and range. This is because issues, such as
cooperation in law enforcement, administration (including customs
administration), cooperation in judicial matters and cooperation in civil and
commercial matters and so on, which have long characterised the
relationship between the two jurisdictions on the island of Ireland are hereby
omitted. It is further unclear how such a specific, but inexhaustive, list of
areas of co-operation (which does not take into account the realities of
expanded practices of cooperation since the signing of the Belfast/Good
Friday Agreement) compares to the mapping exercise of areas of North-
South cooperation that has been undertaken as a result of EU-UK Brexit
negotiations, the results of which are yet to be released. It is essential,
therefore, that in order not to reduce the scope for North-South cooperation
post-Brexit there should be further revisions to the Bill which would retain
the spirit of the amendment brought by Lord Patten (p.4).

When on 26 June the Bill received Royal Assent and became the European Union
(Withdrawal) Act 2018, although the David Davis amendment that would have given
Ministers scope to use secondary legislation that would have allowed them to breach
international treaties was not included, the Act restricted North-South cooperation to
what was included in the 1998 Good Friday Agreement.

Early July 2018 saw the resignation of David Davis as Brexit Secretary and the
announcement by the new Brexit Secretary, Dominic Raab, of the publication of the UK
Government’'s White Paper on the future relationship between the UK and the EU. The
Centre's response was published in the same month, noting from the outset that although
it went some way to clarifying the UK Government's position ahead of the negotiations
on its future relationship with the EU, it was ‘impossible to predict whether or not the UK
Government and Parliament can agree a coherent negotiating position that will lead to
an “orderly withdrawal” (p.1). One of the main issues we identified in the Government'’s
White Paper was how it was linking an agreement on the UK's post-Brexit relationship
with the EU to agreement on its withdrawal. We noted how the Government's intention
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was ‘that only when agreement has been reached on both the Withdrawal Treaty and the
Future Framework will there be a debate in the UK Parliament to give legal effect to the
Withdrawal Agreement in the UK’ (p.2). The White Paper was explicit that the commitments
made to Northern Ireland and Ireland would be met through the overall post-Brexit
relationship. As far as the Centre was concerned, the priority was ‘that the Protocol on
Ireland/Northern Ireland is enshrined in the Withdrawal Treaty and not left to the vagaries
of protracted post-Brexit negotiations’ (p.1). The White Paper was putting forward a
sequencing of the negotiations that was, as we highlighted, completely at odds with the
EU:

This contradicts the EU’s position, set out in its Negotiating Directives of 22
May 2017 and consistently reaffirmed since then, that issues related to the
border between the Republic of Ireland and Northern Ireland need to be
resolved before negotiation of the future trade relationship with the UK can
proceed (p.2).

The EU’s position was explicit in that negotiations on the framework for post-Brexit
relations with the UK could commence, no agreement could be concluded without first
having a Withdrawal Agreement. Furthermore, as we pointed out:

In the interim it has been made clear by the EU’s chief negotiator Michel
Barnier and the Irish Government on numerous occasions that a ‘legally
operable’ backstop, preventing a hard border on the island of Ireland -
agreed in principle by the UK Government as set out in the Protocol on
Ireland/Northern Ireland published by the EU Commission on 19 March 2018
— was intrinsic to the Withdrawal Agreement (p.2).

Our conclusion on this issue was that ‘While it now appears a possibility that the UK
Government could request an extension to the Article 50 negotiations, it remains the case
that the agreed sequencing — first a Withdrawal Treaty, then agreement on future
relationships — cannot be compromised’ (p.3).

In terms of the Ireland-Northern Ireland border, the Government's White Paper’s focus
was on trade. It imagined a “frictionless border” for goods that would result from a new
trading relationship between the UK and the EU. The Centre’s view on this was that ‘the
very suggestion that a “frictionless” border can be achieved by facilitating the movement
of goods (with some limited facilitation of labour) betrays an outdated understanding of
the border (any border) as a physical line that primarily controls the movement of goods’
(p.3). We were also clear on our assessment of the UK Government's vision for its post-
Brexit trading relationship with the EU:

The UK Government's proposal for a new free trade area is an elaboration of
its objective of achieving an independent trade policy and leaving both the
European customs union and the single market. Once again, however, it
demonstrates a desire to pick cherries: opting in to selected elements of the
single market without the obligations of membership (p.4).
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Among the other issues we raised in our response to the Government's White Paper was
what it contained regarding ending the principle of the free movement of people that it
had been subject to as a member of the EU as a means of controlling immigration. We
stated:

Suggesting [...] that ending free movement from within the EU will give back
control over immigration is misleading. The majority of immigration to the
UK has long originated from outside the European Union and despite falling
numbers of EU immigrants to the UK since the 2016 Referendum on leaving
the EU, numbers of other immigrants are continuing to grow (p.4).

July 2018 was a busy month. On 24 July the new Brexit Secretary published another White
Paper, this time setting out how the UK Government proposed to put a final version of
the Withdrawal Agreement into UK legislation. However, also published in July, the Centre
for Cross Border Cooperation’s response again spotted a problem of sequencing.

The White Paper is clear that the Withdrawal Agreement will be an
international treaty and recognises that the EU is not legally able to conclude
new treaties with the UK relating to the future relationship before the UK has
left the EU in March 2019. However, it points out that the recently approved
EU (Withdrawal) Act requires the House of Commons to vote to approve the
Withdrawal Agreement and the Future Framework before the Withdrawal
Agreement can be ratified. [...] This particular circle is expected to be squared
by the Government ‘providing Parliament with the Future Framework agreed
under the Article 50 process’ that will ‘ensure that Parliament is able to make
an informed decision on the entirety of our proposed set of agreements with
the EU before the UK ratifies the Withdrawal Agreement’ (p.2).

The problem here was that the EU would not have agreed a Future Framework Agreement
before the Withdrawal Agreement had been concluded, and negotiations over the Future
Framework were not part of the Article 50 process, as this was the process dealing only
with the UK's departure from the EU.

Another issue the Centre had with the UK Government’s proposals for legislating for the
Withdrawal Agreement related to the Protocol on Ireland/Northern Ireland. Although, as
we noted in our response, the White Paper ‘'makes only passing reference to the
Ireland/Northern Ireland Protocol and the Belfast/Good Friday Agreement’ (p.4), the
problem, as we saw it, arose from a Technical Note on a temporary customs arrangement
the UK Government had published in June. Our response stated:

In its Technical Note [..] the UK Government proposed to amend the
Protocol [...] with a time-limited customs arrangement to apply to the UK as
a whole. On the same day on which the Technical Note was published
however, EU Brexit negotiator Michel Barnier reaffirmed that a time-limit
would not be acceptable; nor could the offer to keep Northern Ireland in the
single market in goods be extended to the rest of the United Kingdom (p.3).
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We went on to note, ‘Despite the fact that Dominic Raab has indicated (26 July) that he
expects there to be agreement in October, the UK Government has not yet offered an
alternative operable legal text’ (p.4). Our overall conclusion was that, ‘Despite the fact that
agreement is needed by the EU Council meeting in October, this White Paper raises as
many questions as answers about the UK Government's approach to legislation for the
Withdrawal Treaty’ (p.6).

Whilst in August the UK Government began to publish a series of technical notices
providing guidance on how to prepare for the UK leaving the EU without any agreement,
the Centre for Cross Border Cooperation published the fourth in its Brexit and the UK-
Ireland Briefing Paper Series, and a response to an inquiry into the post-Brexit replacement
of EU funding. The Briefing Paper looked at the extent to which the evolving negotiations
between the UK and the EU were able to safequard the 1998 Belfast/Good Friday
Agreement in all its parts. It offered a detailed analysis of each stage of the negotiations
and of all the principal documents published by the UK Government and the EU, including
the draft Withdrawal Agreement and its Protocol on Ireland/Northern Ireland. Our
conclusions on the extent to which the framework of North-South and East-West relations
encompassed by the Good Friday Agreement were being accommodated are, we think,
worth reproducing.

There can be little question that in terms of levels of social disruption, faced
with a choice between placing controls along a meandering border or at
specific sites of transit, the former option would be preferable in practical if
not necessarily political or economic terms, not least to many of those
communities living within the border region. However, there can also be no
doubt that to impose such a choice is to undermine the totality of relations
encompassed by the 1998 Belfast/Good Friday Agreement. It is to take an
approach that in promoting one set of relations in order to maintain their
post-Brexit continuity alters the ability of another set to function in the same
way it has since 1998.

The post-Brexit preservation and development of the full range of socio
economic relations and North-South cooperation between the two
jurisdictions on the island of Ireland are essential to the continued adherence
to the 1998 Agreement. But so is the preservation and development of
relations and cooperation between the island of Ireland and Great Britain,
which includes not only relations between Northern Ireland and the rest of
the UK, but also between England, Scotland, Wales and Ireland. That is to
adhere to the full spirit of the Belfast/Good Friday Agreement. If we have (yet
again) reached a point in the negotiations over the UK'’s withdrawal from the
EU where the post-Brexit location of controls is being debated — whether
customs, regulatory or both — this surely indicates that the full nature and
geographical scope of the Belfast/Good Friday Agreement has not provided
the central framework for those negotiations. Instead, it has been seen as a
discrete issue alongside others, such as the avoidance of a hard border or
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the all-island economy. It has lost the necessary visibility in debates that
either deliberately or unwittingly present the manifestation of the limits of
different sovereign entities as a physical border rather than as how and the
extent to which people, goods, services and capital encounter different
border practices.

The “unique circumstances on the island of Ireland” derive some of their
uniqueness precisely through their interrelation with Great Britain as a
consequence of the Belfast/Good Friday Agreement, whose operation has
been facilitated by Ireland and the UK's common membership of the EU. A
post-Brexit backstop territorially limited to the island of Ireland, therefore,
may go some way to avoiding a hard border between Ireland and Northern
Ireland and protecting the all-island economy and North-South cooperation,
but it cannot be presented as the fulfilment of one of the core objectives set
out by both the EU and the UK at the outset of the withdrawal negotiations,
which was not to undermine the 1998 Agreement in all its parts. In this sense,
a backstop solution limited to the island of Ireland is only a partial solution
to the protection of the Belfast/Good Friday Agreement.

As the co-guarantor of the 1998 Agreement withdrawing from the European
Union, it is the prime responsibility of the UK Government to come forward
with solutions that will preserve all of the parts of the Belfast/Good Friday
Agreement. This includes alternative proposals to the backstop arrangements
set out in the Protocol on Ireland/Northern Ireland in the draft Withdrawal
Agreement. However, whilst what the UK Government proposed in June
2018 is more able to accommodate both the North-South and East-West
dimensions of the 1998 Agreement by encompassing the whole of the UK,
its refusal to address regulatory alignment means it fails to take into account
the full range of mechanisms derived from EU membership that facilitate
relations and cooperation within and between these islands. Moreover,
although on the one hand its wider territorial scope appears to offer more
adequate protection to the Belfast/Good Friday Agreement, the UK
Government’s June proposal places this in doubt on the other by insisting it
should be time-limited.

A time-bound solution is not an acceptable protection of the 1998
Belfast/Good Friday Agreement if it is deliberately conceived as coming to
an end even if a suitable alternative is not found. Reassurances offered by
the UK Government in its White Paper on the UK's future relations with the
EU that it is committed to 'honouring the letter and the spirit of the Belfast
("Good Friday”) Agreement’ are undercut as it repeats its intent in ‘ensuring
that the operational legal text the UK will agree with the EU on the "backstop”
solution as part of the Withdrawal Agreement will not have to be used'.

Although the UK Government'’s ultimate objective may be to secure a future
relationship with the EU so comprehensive that it will secure the functioning
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of the letter and spirit of the 1998 Agreement in all its parts, this will not be
possible until after the UK has withdrawn from the EU. Therefore, in line with
its role as one of its co-guarantors, the UK Government must be fully
committed to developing a backstop solution that affords the Belfast/Good
Friday Agreement comprehensive protection. Such protection should be
delivered through a backstop with the territorial scope necessary to
safequard the 1998 Agreement in both its North-South and East-West
dimensions, but it cannot have the in-built insecurity of a time-limit. Neither
can it require the EU to risk the integrity of its common frameworks in order
to protect the framework provided by the 1998 Agreement, of which it has
been supportive but, ultimately, of which itis not a co-guarantor. That is the
responsibility of the UK Government, and one that it must place at the heart
of its approach to the negotiations (pp.26-30).

A crucial responsibility the UK Government would have would be the post-Brexit
replacement of EU Structural Funds. This was the focus of our response to the inquiry by
the All-Party Parliamentary Group on Post-Brexit Funding for Nations, Regions and Local
Areas in August 2018. The Government's intention was to introduce the UK Shared
Prosperity Fund as a successor to the EU’s Structural Funds, and the recommendations
we made in our response underlined the need for the new programme to address the
impacts of Brexit and to support cross-jurisdictional cooperation. Thus, we stated:

In order to properly address and mitigate the short to medium-term
exacerbation of existing regional inequalities resulting from the UK's
withdrawal from the EU, the budget for any new UK Shared Prosperity Fund
should represent an increase from the UK's allocation of EU Structural Funds
for the 2014-2020 period (p.1).

Underlying our comments in relation to the new fund'’s budget was that it would not
match the funding made available through the EU’s Structural Funds when, in fact, the
financial need would be even greater. In our view, this would be particularly the case for
Northern Ireland, and we reflected this when responding to a question on how the UK
Shared Prosperity Fund should be divided up between the four nations of the UK:

Northern Ireland will, after Brexit, be the only part of the United Kingdom
with a physical international land border, a geographical border region
spanning two different state jurisdictions, as well as the high probability of
the hardening of this border after withdrawal. It is also generally accepted
that Northern Ireland will be one of the regions most adversely affected by
Brexit. It is, therefore, imperative that the division/allocation of the UK
Prosperity Fund specifically takes into account this uniqueness (p.2).

Given that we were calling for a budget that would not only equal that of the EU’s
Structural Funds but in fact provide additional funding, our response to a question as to
whether it would be appropriate to roll in other budget lines into the UK Shared Prosperity
Fund was clear that it would not. However, we also stressed that it should have the ability
to specifically support North-South and East-West cooperation:
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We strongly believe additionality must be an essential component of any new
UK Shared Prosperity Fund. The Fund should not, in other words, be used as
a replacement of existing public or equivalent structural expenditure by the
state, such as the Industrial Strategy. Rather, the aim of the UK Shared
Prosperity Fund, as a replacement of the former EU Structural Funds, is and
should be to address regional disparity in a manner which integrates social,
economic and environmental development.

In addition, we suggest that the Fund should include a core programme for
co-operation across these islands, such that allows civil society and local
authorities in the constituent regions of the United Kingdom to co-operate
with each other, and with the Republic of Ireland (p.2).

In terms of our opposition to rolling in other budget lines into the Shared Prosperity Fund,
our concern was that this would lead to its budget being presented as equivalent to that
of the EU’s Structural Funds when, in reality, it would not replace all the funding that the
Structural Funds had provided.

In the months that followed, as the UK Government continued to publish technical notes
in preparation for a potential no-deal Brexit, and as negotiations between the UK and EU
appeared at times not to be progressing, a new draft Withdrawal Agreement was
published on 14 November along with an outline political declaration on the future
relationship between the UK and EU. A joint statement was released on the same day,
which declared that 'The negotiators of the European Union and the United Kingdom wish
to report agreement at negotiators’ level on the draft Withdrawal Agreement, and on an
outline of the Political Declaration on the framework for the future relationship between
the United Kingdom and the European Union’ (p.1). It went on to say:

The draft Withdrawal Agreement contains a Protocol on Northern Ireland
that provides for a legally operative backstop, including a single customs
territory between the European Union and the United Kingdom. Neither the
Union nor the United Kingdom wish to see the backstop enter into force.
Were it to do so, it would represent a suboptimal trading arrangement for
both sides. The Withdrawal Agreement also sets out the Parties’ shared
intention to negotiate a future agreement that supersedes the relevant
provisions of the Protocol (p.1).

Unlike the March draft, the Protocol on Ireland/Northern Ireland in this version of the
Withdrawal Agreement was no longer broken down into chapters, and the number of
articles had increased from 16 to 21, with 10 annexes. Among the additional articles, Article
1 now set out the objectives of the Protocol and its relationship with a subsequent
agreement between the UK and the EU. Article 1(3) explained the rationale for the
Protocol:

This Protocol sets out arrangements necessary to address the unique
circumstances on the island of Ireland, maintain the necessary conditions
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for continued North-South cooperation, avoid a hard border and protect the
1998 Agreement in all its dimensions.

Its temporary nature was stressed in Article 1(4):

The objective of the Withdrawal Agreement is not to establish a permanent
relationship between the Union and the United Kingdom. The provisions of
this Protocol are therefore intended to apply only temporarily [...]. The
provisions of this Protocol shall apply unless and until they are superseded,
in whole or in part, by a subsequent agreement.

The hope that a subsequent agreement would be reached by a given date was further
underlined in Article 2(1), which stated that "The Union and the United Kingdom shall use
their best endeavours to conclude, by 31 December 2020, an agreement which
supersedes this Protocol in whole or in part’. With the draft Withdrawal Agreement also
confirming (in Article 126) that there would be a transition period that would last from
when the Agreement came into force until 31 December 2020, Article 3 of the Protocol
set out how the UK could request an extension of the transition period at any time before
31 July 2020. In terms of the article on North-South cooperation, other than it being Article
13 in the November draft rather than 8 as in the earlier draft, there were no significant
changes to the text, although whereas the earlier version of the Protocol had referred to
its implementation having to be consistent with Articles 4 to 7, the new version now
referred to Article 6(2) and Articles 7 to 12.

Whilst the Brexit Secretary, Dominic Raab, resigned the day after the draft Withdrawal
Agreement was published (who would be replaced by Stephen Barclay), along with a
number of other ministers, on 20 November the Centre for Cross Border Cooperation
released its statement on the draft Withdrawal Agreement. Our overall assessment of the
Protocol was that it came ‘closest to providing a legally binding framework that can
“maintain the necessary conditions for continued North-South cooperation” and “avoid a
hard border” on the island of Ireland’, and that ‘No other existing proposal or agreement
achieves this’' (p.1).

However, we continued to have concerns about how Article 13 would be interpreted. Our
statement again repeated the need to avoid interpretations that would have a limited view
of North-South cooperation, and which would not guarantee that the conditions for the
full range of North-South cooperation activities would be maintained post-Brexit:

We welcome the commitment in Article 13(1) “to maintain the necessary
conditions for continued North-South cooperation”, which must be seen as
protecting the full breadth of North-South cooperation. To ensure protection
is afforded for the full range of North-South cooperation, there must not be
any scope to misinterpret Article 13(1) as providing only for the areas of
cooperation listed as examples. Moreover, whereas Article 13(1) is specifically
linked to “the arrangements set out in Article 6(2) and Articles 7 to 12 of this
Protocol’, it is imperative to be aware of the human dimensions of cross-
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border and North-South cooperation. In this sense, proper protection of
individual rights, as referred to in the previous point, is heeded to maintain
the necessary conditions for successful cooperation (p.2).

Crucially, and recalling once again the need to protect the Good Friday Agreement in all
its parts, we pointed to where the Protocol in the November draft Withdrawal Agreement
fell short, but also recognising why this was the case:

The Protocol on Ireland/Northern Ireland in the draft Withdrawal Agreement
of November 14" represents the best deal on offer for Northern Ireland that
safeguards against a ‘'hard’ border on the island and protects North-South
cooperation. As it presently stands, however, the Protocol does not protect
the totality of existing socio-economic relations within and between these
islands, notably the East-West dimension, of the 1998 Belfast/Good Friday
Agreement. Although primarily concerned with the “unique circumstances
on the island of Ireland”, the Protocol could have more fully integrated the
institutions created under Strand 3 of the 1998 Agreement, in recognition
that some of the “unique circumstances” on the island of Ireland arise from
its relations with Great Britain. However, we also recognise the difficulty in
this, given the UK'’s decision to leave the Single Market and Customs Union
(p.3).

As had been the case in our response to the March draft Withdrawal Agreement, our
statement also called for those who were directly involved in North-South cooperation
to be able to engage with the Specialised Committee:

Article 16 outlines the responsibilities of the Specialised Committee set up
under Article 165 of the Withdrawal Agreement. These include the
examination of proposals concerning the implementation and application of
the Protocol submitted to it by the North-South Ministerial Council and the
implementation bodies set up by the 1998 Belfast/Good Friday Agreement.
However, in order to fully guarantee the proper implementation of the
Protocol in relation to North-South cooperation it is vital that provisions
should be made for the Specialised Committee to receive proposals or
engage more directly with other organisations and institutions involved in
such cooperation, particularly at times when the devolved institutions in
Northern Ireland are not functioning (p.3).

The continued absence of a Northern Ireland Executive and Assembly was also an area of
concern, especially since the UK Government's explainer on the draft Withdrawal
Agreement saw the devolved administration as being primarily responsible for ensuring
the post-Brexit continuation of North-South cooperation. We stated:

We are concerned that, whereas Article 13(1) states the UK and Ireland "may
continue to make new arrangements that build on the provisions of the 1998
Agreement in other areas of North-South cooperation”, responsibility for
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maintaining the necessary conditions may not be sufficiently robust. In this
respect paragraph 211 of the UK Government’'s explainer for the draft
Withdrawal Agreement sees the devolution framework as the “primary basis
for ensuring the continued operation of North-South cooperation”. It further
notes how the "majority of areas of North-South cooperation are devolved
matters in Northern Ireland, which will mean the Northern Ireland Executive
and Assembly will have full powers in those areas to maintain necessary
conditions for cooperation to continue”. There must be absolute clarity on
who will take on the responsibility for maintaining the necessary conditions
for North-South cooperation relating to devolved matters when - as is
currently the case — there is no functioning Northern Ireland Assembly or
Executive (p.2).

The Centre's statement was also critical of the Protocol’s provisions for the post-Brexit
protection of individual rights, which we saw as unnecessarily limited:

The commitment in Article 4 of the Protocol to no diminution of individual
rights is unduly limited to rights as they are “set out in that part of the 1998
Agreement entitled Rights, Safeguards and Equality of Opportunity”. For there
to be full and adequate protection of the rights of individuals, it is necessary
to detail what obligations arise on the UK government in the case of rights
and safeguards not listed in this part of the 1998 Agreement. Failure to do so
raises questions regarding the Protocol’s provisions for the overall protection
of the 1998 Belfast/Good Friday Agreement, in all of its parts (p.2).

On 4 December 2018, MPs held the first of a scheduled five days of debates on the draft
Withdrawal Agreement and the future relationship between the UK and the EU, with the
Government suffering three defeats in the House of Commons the following day. By 12
December, as Conservative MPs called for her to step down, Theresa May won a vote of
no confidence as leader of the Conservative Party. On the same day, the Centre was
appearing before the Oireachtas Joint Committee on Rural and Community
Development, and in the written statement we submitted ahead of the session reference
was made to how the political context in Westminster did not guarantee that the UK
wouldn't be leaving the EU without an agreement. We used our written statement to once
again raise concerns about the UK Government's references to Northern Ireland’s
devolved administration and its role in maintaining the conditions for North-South
cooperation:

Brexit will not alter the fact that the United Kingdom will remain a co-
guarantor, along with Ireland, of the 1998 Good Friday Agreement. This
means that, in terms of maintaining the conditions for North-South
cooperation that will assist in supporting communities and small rural
businesses in the border region post-Brexit, the UK Government must not
shirk that responsibility to a non-operational Northern Ireland Assembly or
Executive, and that it develops policies that encourage and fund local


https://www.oireachtas.ie/en/debates/debate/joint_committee_on_rural_and_community_development/2018-12-12/2/?highlight%5B0%5D=rural&highlight%5B1%5D=business&highlight%5B2%5D=within&highlight%5B3%5D=border
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_rural_and_community_development/submissions/2018/2018-12-12_opening-statement-dr-anthony-soares-deputy-director-centre-for-cross-border-studies_en.pdf
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authorities and others in Northern lIreland to engage in cross-border
cooperation with their counterparts across the border. This is to satisfy not
only the letter, but also the spirit of Strand 2 of the 1998 Agreement.

Therefore, to ensure that North-South and cross-border cooperation
measures can continue to be applied post-Brexit to support communities
and small rural businesses in the border region, the UK Government must
allay concerns raised by its apparent disregard of the fact that the Northern
Ireland Executive has not been functioning for some considerable time,
including in its recent Technical Explanatory Note on the North-South
cooperation mapping exercise. Here, in reference to Article 13 of the
Protocol on Ireland/Northern Ireland in the draft Withdrawal Agreement, the
UK Government states that "arrangements for North-South cooperation
remain a matter for the Northern Ireland Executive and the Government of
Ireland to determine”. It is essential the UK Government fully assumes that,
in the absence of a functioning Northern Ireland Assembly and Executive,
arrangements for North-South cooperation become a matter for the UK
Government alongside the Irish Government. They cannot be left in
abeyance due to political stalemate in Northern Ireland (p.3).

Worryingly from the Centre’s perspective, the Technical Explanatory Note we referred to,
which had only been published a few days earlier — on 7 December — revealed how the
mapping exercise on North-South cooperation that had taken place in 2017 may not have
been sufficiently comprehensive. It stated that ‘areas of informal, local and community
level cooperation may not have been captured by this exercise’ (p.5), which would mean
that the UK and EU would not necessarily have a full understanding of the conditions
necessary for these forms of cooperation, and therefore left them more at risk of being
undermined. Moreover, although the UK Government'’s Technical Explanatory Note listed
156 areas of North-South cooperation — including the Centre’s Border People project —
it framed North-South cooperation as being limited to the areas agreed under Strand 2 of
the 1998 Good Friday Agreement. For instance, it referred to cooperation taking place
outside the North South Ministerial Council (NSMC), but did so on the understanding that
it was in line with the areas agreed in 1998:

Broader North-South cooperation that takes place outside of the formal
structures of the NSMC, which has developed in line with the principles of
North-South cooperation laid down in the Agreement but in parallel to,
rather than under the auspices of, the NSMC. This solely reflects agreed areas
of current cooperation (p.5).

This is stressed again when the Technical Explanatory Note states that ‘it was fully
recognised that cooperation must be seen in the context of the commitments made in
the [1998] Agreement’ (p.5). Having also made it clear that the mapping exercise ‘was
based on a factual analysis of the current position and, consequently, the exercise did not
consider new or future areas of North-South cooperation’ (p.6), it concluded:


https://www.gov.uk/government/publications/technical-explanatory-note-north-south-cooperation-mapping-exercise?utm_source=49a11224-ccef-4e30-9659-fc9e6cef2e14&utm_medium=email&utm_campaign=govuk-notifications&utm_content=immediate
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There were a number of cross-cutting areas identified by the mapping
exercise that impact North-South cooperation and will be affected by the
UK's exit from the EU. These include, but are not restricted to: data
protection, including personal data, and information sharing; public
procurement; state aid rules; health and safety and employment frameworks
in relation to personnel issues in the Implementation Bodies; access to EU
funding; the provision of and access to services; the mutual recognition of
professional qualifications; and the Common Travel Area (p.6).

It could be argued that the linkage made between North-South cooperation and the areas
agreed under Strand 2 of the 1998 Agreement should not have been a matter of concern
for the Centre for Cross Border Cooperation. This may be right; but in 2018, our analysis
of the two drafts of the Withdrawal Agreement and its Protocol on Ireland/Northern
Ireland, as well as of other documents published and legislation introduced by the UK
Government over the course of the year, compounded our sense that both the UK and
the EU failed to understand the full breadth of North-South cooperation, and that there
was a risk there would be a post-Brexit restrictive interpretation of such cooperation. This
could potentially lead to the necessary conditions for North-South cooperation being
undermined in future, especially if such cooperation took place outside the formal
structures or the areas agreed in 1998. Above all, although we understood that the UK's
approach to Brexit dictated this, our view was that the Protocol didn't safeqguard the
framework of both North-South and East-West relations encompassed by the Good Friday
Agreement.



2019:
Meaningfully withdrawing?

As the debates on Brexit continued in the UK Parliament, and with the Government
suffering a number of defeats in the House of Commons, on 14 January the Centre for
Cross Border Cooperation published the final Briefing Paper in the series “Brexit and the
UK-Ireland Border”. The focus of this Paper was on the potential impacts of Brexit on
devolution in Northern Ireland, but we began by looking at what it could mean for
devolution in the UK as certain powers were returned from the EU.

Tensions [...] have surfaced in discussions of the EU Withdrawal Act which
determines where within the UK the estimated 153 legislative powers, in areas
of devolved competency in Northern Ireland, Scotland and Wales — currently
held at EU level — will initially return. While the devolved administrations want
the direct 'repatriation” of these powers to their respective regions, the UK
Government wants them returned to London, pending further decisions.
Devolved governments see this as a ‘power grab’. The UK Government sees
it as ensuring continuity and certainty (p.6).

We went on to note how the process of the return of powers from the EU could be seen
to affect Northern Ireland more than Scotland or Wales:


https://crossborder.ie/reports/briefing-paper-5-impact-brexit-devolution-northern-ireland/
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The UK Government has published a list of 153 areas where EU and devolved
law currently intersect, and where new UK-wide frameworks might be
required after Brexit. Of this list, 63 apply to Wales, 107 to Scotland, and 151
to Northern Ireland (p.6).

How the powers were returned from the EU to the UK, and the possibility of London
creating post-Brexit divergence in areas devolved to Belfast, could impact not only on the
institutions of governance within Northern Ireland, but also on those that governed North-
South and East-West cooperation. Our Briefing Paper highlighted the interconnected
nature of these institutions:

These institutions form part of a multi-level governance system that, by
definition and in practice, straddles both the internal to the United Kingdom
constituent regions and its sovereign borders with the Republic of Ireland.
In this way, Northern Ireland remains closely linked to both Britain and the
Republic of Ireland — an arrangement that conditions, practically and
symbolically the very possibility of peace in the region. A central expression
and manifestation of this multi-level governance ‘balancing act’ is cross-
border cooperation within and between these islands (p.8).

On cross-border cooperation itself, we stated:

Crucially, through the United Kingdom'’s and the Republic of Ireland’s EU
membership, the European Union’s legal regime has profoundly shaped the
practical possibility for cross-border cooperation. As such, cross-border
cooperation is neither simply a specific feature of Northern Ireland’s peace
agreement, nor is it one of regional devolution. Instead, it is a phenomenon
of multi-level governance, equally embedded in the UK's internal
constitutional arrangements, in the arrangements made by the 1998
international Belfast/Good Friday Agreement, and in wider EU law. By de-
coupling Northern Ireland from EU legislation and policy (while these
continue to apply to the Republic of Ireland), Brexit creates a major challenge
to the conditions for, and the practice of, cross-border cooperation (pp.8-
9).

Having considered the potential impacts of post-Brexit divergence in areas devolved to
Northern Ireland — namely, agriculture and fisheries, the environment, and policing and
criminal justice — our Briefing Paper underlined the need for any proposals to diverge to
take into consideration Northern Ireland’s specific circumstances.

We stress in this respect that Northern Ireland is in a unique situation because
of the need to consider policy coordination on the island of Ireland as well
as with Great Britain. There is a need to maintain an all-island perspective for
economic integration, cooperation and integration of public services for
which ‘maintaining a pocket of EU law compliance [..] would be
advantageous as it would contribute to minimising regulatory discord
between Ireland and Northern Ireland’ (p.18).
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On 15 January — the day after we published this Briefing Paper — the UK Government
suffered a huge defeat in the House of Commons on what was termed the "meaningful
vote”. MPs had voted by a majority of 230 to reject the Prime Minister’'s Brexit deal, with
the Leader of the Opposition, Jeremy Corbyn, tabling a motion of no confidence in the
Government, which the Government survived the next day by 325 votes to 306.

With turmoil reigning in Westminster, on 23 January the Centre for Cross Border
Cooperation submitted evidence to the Northern Ireland Affairs Committee’s inquiry into
the implications of the EU Withdrawal Agreement and the backstop for Northern Ireland.
In response to the inquiry’s interest in the composition of the Joint Committee and the
Specialised Committee on the Protocol, we once again stressed the need for these
mechanisms to have specific expertise on North-South cooperation and to engage with
those involved in such cooperation. As we noted, this was all the more important given
the continued absence of a functioning Northern Ireland Executive and Assembly.

Being tasked with examining proposals from the North-South Ministerial
Council and North South Implementation Bodies concerning the
implementation and application of the Protocol, the Specialised Committee
must take into account the fact that the North-South Ministerial Council
cannot function at Ministerial level in the absence of a functioning Northern
Ireland Assembly and Executive (as is currently the case). Therefore also, the
North-South Implementation bodies may be limited by the fact that decisions
on aspects of their work are made by the NSMC. It is, therefore, doubly
imperative that the Specialised Committee be open to representation from
other organisations and actors involved in North-South cooperation,
including local authorities and civil society organisations with cross-border
expertise. More generally speaking, the Specialised Committee should
engage with all relevant organisations involved in cross-border cooperation,
particularly the bodies engaging in activities identified in the mapping
exercise (p.3).

However, in terms of the mapping exercise, and answering the inquiry’'s question on what
it could mean for a future UK-EU deal in respect of Northern Ireland, we pointed out that
‘The mapping exercise does not reflect either the extent and depth or the dynamic nature
of cross-border co-operation which needs to be supported by structures ensuring its
dynamic growth in the future’ (p.4). We were also clear in our response to the inquiry’s
question regarding the potential for the UK to make a series of mini-deals with Ireland to
manage cross-border issues in the event of the UK leaving the EU without a deal:

We stress [...] that North-South bilateral arrangements cannot by themselves
constitute a sufficient basis for protecting cross-border cooperation, in all
of its guises, after Brexit. For example, the Northern Ireland devolved
administration’s capacity to legislate for integrated all island supply chains
(which are essential to the agriculture and fisheries sectors in the region) will
potentially be reduced. Neither can the Republic of Ireland commit to
agreements that contradict EU law. Similarly, the extensive cooperation that


https://crossborder.ie/reports/ccbs-submission-to-the-northern-ireland-affairs-committee-inquiry/
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has developed between the two jurisdictions on the island on environmental
issues and policy will, as a result of Brexit, be subject to pressures for
divergence, making cross-border cooperation more difficult. In the sphere
of criminal justice, at the same time, removing Northern Ireland’s access to
EU agencies and alignment with EU law will effectively diminish the
structured framework for effective North-South cooperation and may result,
in practice, in a heightened security risk at the land border. We stress,
therefore, that the legal instruments to secure cross-border cooperation
must be put in place by the UK and the EU in the context of both a
withdrawal and a future relationship agreement (p.5).

If the UK Government had wanted to retain the ability to simply walk away of its own
accord from a deal with the EU, this was strongly opposed by MPs on 29 January. Having
rejected the Prime Minister’s Brexit deal on 15 January, she presented her Plan B, with MPs
voting in favour of two amendments: one against exiting the EU without a deal, and the
other against the Protocol on Ireland/Northern Ireland as it stood within the draft
Withdrawal Agreement.

On 12 March the Government lost the second "meaningful vote”, with a large majority of
MPs once again rejecting the Prime Minister’s Brexit deal. The following day MPs also voted
again to reject leaving the EU without a deal, and on 14 March they approved a
Government motion to ask the EU to delay Brexit beyond 29 March 2019. On 20 March —
just days before the UK was meant to leave the EU — Theresa May wrote to the European
Council President, Donald Tusk, asking for an extension until 30 June 2019. Following a
lengthy meeting, the European Council agreed to an extension, but only until 22 May on
the condition that the House of Commons approved the Withdrawal Agreement the
following week. If MPs weren't able to give their approval, then the extension would be
until 12 April, at which time the Council expected the UK Government to propose a way
forward.

On 27 March, Theresa May told her party that she intended to step down before
negotiations on the UK's future relationship with the EU began. On the same day MPs held
what were termed “indicative votes” on eight proposals made by MPs on how to move
forward. All eight were rejected. Two days later, in a third “meaningful vote”, they also once
again rejected the Prime Minister’s Brexit deal, and on 1 April they also rejected another
four proposals by MPs on the way forward.

Facing deadlock in Parliament, Theresa May wrote to Donald Tusk on 5 April asking for
another extension until 30 June 2019, and explaining that the Government was making
preparations for the UK to take part in the elections to the European Parliament due to
take place on 23 May. Following a meeting on 10 April, the European Council’'s
conclusions stated that it agreed to the granting of an extension, but that it 'should last
only as long as necessary and, in any event, no longer than 31 October 2019, and that
the UK must hold elections to the European Parliament. They also stressed ‘that such an
extension cannot be used to start negotiations on the future relationship’.


https://www.consilium.europa.eu/media/39042/10-euco-art50-conclusions-en.pdf
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On 21 May Theresa May delivered a speech outlining her vision for a new Brexit deal, which
included ten points addressing MPs’ concerns. Among them was that the Government
would introduce legislation putting it under a legal obligation to come up with alternative
arrangements by December 2020 so that the Protocol on Ireland/Northern Ireland — or
the "backstop” — would not have to come into force. However, the Prime Minister also
said, ‘'should the backstop come into force, the Government will ensure that Great Britain
will stay aligned with Northern Ireland’. A day after the 23 May European elections, Theresa
May announced that she would be resigning on 7 June. When the results of the European
elections came in on 26 May, they showed that the Brexit Party had won the most votes.

In an attempt to contribute to the search for alternative arrangements that would replace
the need for the Protocol on Ireland/Northern Ireland, the Prosperity UK Alternative
Arrangements Commission — which was co-chaired by the Conservative MPs Nicky
Morgan and Greg Hands — published an interim report on 24 June. The Centre for Cross
Border Cooperation responded to the consultation on this report on 9 July, where our
focus would be ‘on the Interim Report’s analysis of the potential consequences of the
UK'’s withdrawal from the European Union on the Belfast/Good Friday Agreement and on
cross-border and North-South cooperation, and the extent to which the alternative
arrangements it sets out are compatible with that Agreement’ (p.1).

Our response began by acknowledging the report’'s references to the Good Friday
Agreement, although we weren’'t convinced that what it was proposing would be
successful:

Unusual for a report of this nature, it is certainly the case that the
Belfast/Good Friday Agreement is offered comparatively significant attention,
both in terms of how the UK's withdrawal from the European Union may
impact on its operation, and how the proposals it sets out attempt to protect
the Agreement and the ongoing peace process. Although much of the
content is concerned with the cross-border movement of goods,
nevertheless the Belfast/Good Friday Agreement is present from the outset
[.].

Whilst the general thrust of the interim report in terms of the Belfast/Good
Friday Agreement goes some way to what [the Centre] has repeatedly been
stating from before the 2016 referendum on the UK’'s membership of the EU,
which is that the Agreement should be the starting point and ultimate
framework for the approach taken to the UK’'s withdrawal, ultimately it fails
to do so fully (p.2).

We also took issue with what we saw as the report’s references to the all-island economy
and its relevance to the Belfast/Good Friday Agreement and the draft Withdrawal
Agreement:

While, for example, the report incorrectly states “One of the goals of the
Belfast/Good Friday Agreement (BA/GFA) was to protect the all-island


https://www.gov.uk/government/speeches/pms-speech-on-new-brexit-deal-21-may-2019
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economy” [..], later it concludes that “Significantly the BA/GFA makes no
provision for an all Island of Ireland economy though the [Withdrawal
Agreement] tends to imply otherwise” [...]. Whatever the contradiction, what
is not fully grasped is how the Belfast/Good Friday Agreement created the
political and institutional conditions to allow for greater exploitation of the
opportunities presented by the UK and Ireland’'s common membership of
the EU and its Customs Union and Single Market, which has led to an
increasingly all-island economy, particularly in the agri-food sector (pp.2-3).

One of our core disagreements with the report was how it proposed to address opposition
on the island of Ireland to border checks and comply with the 1998 Agreement. Our view
was:

The solutions proposed in the interim report are based on the supposition
that by controlling cross-border movements away from the border, this will
minimise the impact of Brexit on the Belfast/Good Friday Agreement. [The
Centre], on the other hand, is of the view that whether in terms of controlling
the cross-border movement of goods or citizens, the fact that it may be
undertaken away from the border will not diminish the negative effects on
business and social cohesion, thereby undermining the totality of relations
encompassed by the Belfast/Good Friday Agreement (p.4).

In terms of what the report said in relation to North-South cooperation, we were again
unconvinced that the proposals it was making were based on a full understanding of what
that cooperation involves:

The interim report rightly notes the importance of ensuring North-South
cooperation on the island of Ireland in the post-Brexit context, and makes
reference to how the "mapping exercise conducted by the UK government,
[Northern Ireland] executive and [Irish] government covers the areas of
cooperation which are set out under the BA/GFA" [...]. However, it also goes
on to conclude that since the 1998 Agreement “a panoply of co-operative
cross-border activities have been established, mostly although not wholly
under the aegis of the North-South Ministerial Committee (NMSC)
established by the BA/GFA" [..]. This characterisation does not fully
encapsulate the complexity and richness of cross-border and North-South
cooperation, and how they are facilitated by the UK and Ireland's common
membership of the EU. Equally, while the mapping exercise is a worthy
endeavour, it cannot capture how the individual elements of North-South
cooperation it includes are interdependent (p.6).

Although we were critical of the proposals put forward by the Prosperity UK Alternative
Arrangements Commission, it could nevertheless be argued that they had attempted to
reconcile them with the 1998 Good Friday Agreement. It is also arguable that efforts to
respect international agreements were abandoned when Boris Johnson succeeded
Theresa May as leader of the Conservative Party on 23 July.
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On 24 July Boris Johnson officially became the UK's Prime Minister. The very next day he
made a statement in the House of Commons committing to leaving the EU by 31 October,
and that he would seek to renegotiate the Withdrawal Agreement his predecessor had
made with the EU. He also refused to rule out leaving the EU without a deal, whilst the
priority for his Government would be to renegotiate the Protocol on Ireland/Northern
Ireland.

The Prime Minister made this very clear in a letter to the President of the European Council
on 19 August, declaring that his government would work to reach an agreement, but
saying he ‘wanted to set out our position on some key aspects of our approach, and in
particular on the so-called “backstop” in the Protocol on Ireland/Northern Ireland in the
Withdrawal Agreement’ (p.1). However, it is worth recalling what the Prime Minister stated
before he went on to raise his objections to the Protocol. He made three points:

First, Ireland is the UK's closest neighbour, with whom we will continue to
share uniquely deep ties, a land border, the Common Travel Area, and much
else besides. We remain, as we always have been, committed to working with
Ireland on the peace process, and to furthering Northern Ireland’s security
and prosperity. We recognise the unique challenges the outcome of the
referendum poses for Ireland, and want to find solutions to the border which
work for all.

Second, and flowing from the first, | want to re-emphasise the commitment
of this Government to peace in Northern Ireland. The Belfast (Good Friday)
Agreement, as well as being an agreement between the UK and Ireland, is a
historic agreement between two traditions in Northern Ireland, and we are
unconditionally committed to the spirit and letter of our obligations under it
in all circumstances — whether there is a deal with the EU or not.

Third, and for the avoidance of any doubt, the UK remains committed to
maintaining the Common Travel Area, to upholding the rights of the people
of Northern Ireland, to ongoing North-South cooperation, and to retaining
the benefits of the Single Electricity Market (p.1)

Having testified to his government’'s ongoing commitment to the Good Friday Agreement,
the Prime Minister then returns to the issue of the backstop — that element of the Protocol
where Northern Ireland would be part of a common regulatory area with the EU. He states
that The truth is that it is simply unviable’ (p.2) for three reasons. First, because ‘it is anti-
democratic and inconsistent with the sovereignty of the UK’, as "The backstop locks the
UK, potentially indefinitely, into an international treaty which will bind us into a customs
union and which applies large areas of single market legislation in Northern Ireland’ (p.2),
placing a regulatory border between Northern Ireland and Great Britain. The second
reason put forward was that the UK was leaving the EU’s Single Market and Customs Union
precisely to give it the ability to diverge, and that "The backstop is inconsistent with this
ambition’ (p.2). It is inconsistent because, ‘By requiring continued membership of the
customs union and applying many single market rules in Northern Ireland, it presents the
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whole of the UK with the choice of remaining in a customs union and aligned with those
rules, or of seeing Northern Ireland gradually detached from the UK economy’ (p.2). The
final reason the Prime Minister gave for seeking to renegotiate the Protocol was that ‘the
backstop risks weakening the delicate balance embodied in the Belfast (Good Friday)
Agreement’ (p.2). The Prime Minister's conclusion is that 'the backstop cannot form part
of an agreed Withdrawal Agreement’, and ‘alternative ways of managing the customs and
requlatory differences contingent on Brexit must be explored’ (p.3).

The alternatives proposed by the UK Government prompted the Centre for Cross Border
Cooperation to publish a Briefing Paper on 8 October. However, our Paper noted that its
publication ‘[departed] from our usual methods of working, since it sets out our initial
analysis of what remains an incomplete picture in terms of the UK Government's current
position’ (p.2). The incompleteness resulted from the fact the Government had not made
public the legal text for an amended Protocol it had sent to the European Commission
on 2 October, although the letter the Prime Minister had sent to the President of the
European Commission, Jean Claude Juncker, and an Explanatory Note on his proposals
were published on the same day. Bearing in mind that these proposals were being made
as the UK was still set to leave the EU on 31 October, we explained why we were publishing
our Briefing Paper in these circumstances:

Notwithstanding the continued absence of a publicly available legal text,
which would contain the detail of the UK Government's position, the Centre
[...] has decided to set out its assessment of the UK's approach to the Brexit
negotiations as gleaned from the Prime Minister's letter and the
accompanying Explanatory Note. Although our normal practice is to offer
such assessments on the basis of concrete proposals and formal documents,
the urgency of the current context requires this response (p.3).

Our overall view of the changes the UK Government wanted to make to the Protocol was
unequivocal:

Contrary to what is suggested in Boris Johnston’s 2nd October letter to
Donald Tusk and the accompanying Explanatory Note, the proposals put
forward by the UK Government undermine all three core strands of the 1998
Belfast/Good Friday Agreement. They represent a complete retreat from the
commitments made in the March 2017 letter triggering Article 50, and from
those contained in the December 2017 Joint Report. Central to this is the
rejection of the single customs territory contained in the 2018 Protocol, and
the proposed role for the Northern Ireland Assembly in deciding on whether
to align with EU rules or those in the rest of the UK (p.5).

In terms of the available detail of what the UK Government was proposing, it included
introducing a 'zone of regulatory compliance’ across Northern Ireland and the EU, but
that all of the UK - including Northern Ireland — would be leaving the EU’s Customs Union.
Additionally, the Government was proposing that the Northern Ireland Executive and
Assembly would have to give its consent on an ongoing basis to the zone of regulatory


https://crossborder.ie/reports/briefing-paper-the-uk-governments-proposals-for-an-amended-protocol-on-ireland-northern-ireland/
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compliance. In relation to Northern Ireland being outside the EU’s Customs Union, our
Briefing Paper concluded:

By withdrawing Northern Ireland, along with the rest of the UK, from the EU
Customs Union the UK Government would be ultimately responsible for the
imposition of a customs border between the two jurisdictions on the island
of Ireland, with physical checks on goods not only at traders’ premises, but
also “at other designated locations which could be located anywhere in
Ireland or Northern Ireland” (Explanatory note, paragraph 17 (b)). [...]

The introduction of controls and physical checks, wherever they may take
place in relation to the actual border, would have significant security
implications and affect community relations within Northern Ireland. The
UK's withdrawal of Northern Ireland from the EU’s Customs Union will have
immediate negative consequences for Strands 1 and 2 of the Belfast/Good
Friday Agreement (p.6).

As far as the zone of regulatory compliance was concerned, we highlighted that not only
would this not avoid the introduction of border controls between Northern Ireland and
Ireland, it would also mean controls on the movement of goods between Great Britain
and Northern Ireland.

The introduction of “a zone of regulatory compliance across Northern Ireland
and the EU" would not only of itself not avoid checks and infrastructure (due
to Northern Ireland’s position outside the EU Customs Union), it will
necessitate controls of goods from Great Britain into Northern Ireland,
thereby undermining the spirit if not the letter of Strand 3 of the Belfast/Good
Friday Agreement. In effect, the UK Government’s current proposals would
result in two borders: a customs border between Northern Ireland and
Ireland, and a regulatory border between Great Britain and Northern Ireland
(p.6).

Our Briefing Paper was also critical of the proposals for the Northern Ireland Executive
and Assembly (which were still not functioning at this time) to have the ongoing ability to
reject the zone of regulatory compliance.

Given the specific nature of the operation of the Northern Ireland Assembly
and Executive, the proposal for these institutions to “give their consent on
an ongoing basis” to the zone of regulatory compliance would not only give
rise to political and community tensions and create intolerable uncertainty
for businesses and citizens, it also practically ensures talks between the
political parties in Northern Ireland to restore these institutions will not be
successful in the short to medium term. This not only undermines Strand 1
of the GFA, but also Strand 2 as the continuing absence of functioning
institutions in Northern Ireland will mean the continuing failure of the North
South Ministerial Council to meet (p.7).
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Nevertheless, following a meeting of the European Council on 17 October, Boris Johnson
held a press conference to announce a new Brexit deal had been reached, which was
confirmed by the Council's published conclusions from that meeting. Two days later, the
Prime Minister made a statement in the House of Commons on the new Withdrawal
Agreement but, contrary to what he had hoped, MPs were not willing to vote on it as they
wanted enough time to consider the details. Although much against his will, and due to
earlier legislation MPs had approved, the Prime Minister was forced to write to the
President of the European Council to ask for another Brexit extension until 11pm on 31
January 2020. In fact, what he sent was an unsigned photocopy of the request whose
exact wording had been set out in the legislation passed by MPs, along with a personal
letter making clear that he didn't want an extension.

The following week, on 21 October, the Government introduced the European Union
(Withdrawal Agreement) Bill to Parliament so that it could ratify the Withdrawal Agreement
and implement it in domestic law. With the European Council announcing on 28 October
that it had agreed to the UK having an extension until 31 January 2020, UK general
elections were called to be held on 12 December, the results of which saw the
Conservative Party win an overall majority.

In December the Centre for Cross Border Cooperation completed a Briefing Paper that
used the example of the European Union (Withdrawal Agreement) Bill as proof of the need
to assess the impacts of a proposed policy, regulation or law from a cross-border
perspective — what we term “border-proofing”. Our paper referred to a report by the
Reqgulatory Policy Committee on the Department for Exiting the European Union’s Impact
Assessment of the Bill, which found serious gaps in the Department'’s assessment of what
the impacts of this legislation would be. We cautioned that, ‘Despite the apparent focus
on the “problem” of the Northern Ireland-Ireland border during the debates concerning
the UK's withdrawal from the EU, and the intermittent acknowledgements that there is a
lack of knowledge surrounding it, there is a risk that post-Brexit policy will nevertheless
be largely formulated without taking it properly into account’ (p.5). This risk was
highlighted by the Regulatory Policy Committee in light of the Department for Exiting the
EU’s Impact Assessment stating that there would be no ongoing monitoring of the impacts
of the legislation. Our Briefing Paper stated:

The Committee is in no doubt that evidence from a cross-border perspective
is needed going forward, and that current practices in terms of policy
development and evaluation are insufficient. Without such evidence it will
be impossible to judge how the UK's withdrawal from the EU is impacting
on the Northern Ireland-Ireland border region or on North-South and East-
West relations, or to ensure the proper operation of the Protocol on
Ireland/Northern Ireland. It cannot be the case that the Department for
Exiting the European Union’s Impact Assessment of the European Union
(Withdrawal Agreement) Bill, with all its data gaps, should be seen as the only
necessary example of “border-proofing” of policy (p.5).


https://www.consilium.europa.eu/media/41087/17-10-euco-art50-conclusions-en.pdf
https://assets.publishing.service.gov.uk/media/5daaab7fed915d42a05eea12/Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://assets.publishing.service.gov.uk/media/5daaab7fed915d42a05eea12/Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://assets.publishing.service.gov.uk/media/5daaab7fed915d42a05eea12/Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840665/Letter_from_UK_to_EU_Council.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840660/PM_to_Donald_Tusk_19_October_2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840660/PM_to_Donald_Tusk_19_October_2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840660/PM_to_Donald_Tusk_19_October_2019.pdf
https://www.gov.uk/government/publications/eu-withdrawal-agreement-bill
https://www.gov.uk/government/publications/eu-withdrawal-agreement-bill
https://www.gov.uk/government/publications/eu-withdrawal-agreement-bill
https://crossborder.ie/reports/the-need-for-regulatory-cross-border-territorial-impact-assessment-challenges-at-the-ireland-northern-ireland-border-2/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/841011/Regulatory_Policy_Committee_opinion_on_the_Impact_Assessment_of_the_EU__Withdrawal_Agreement__Bill.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/841245/EU_Withdrawal_Agreement_Bill_Impact_Assessment.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/841245/EU_Withdrawal_Agreement_Bill_Impact_Assessment.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/841245/EU_Withdrawal_Agreement_Bill_Impact_Assessment.pdf
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Our concern was not just that a lack of proper “border-proofing” may have resulted in
weaknesses in the legislation relating to the Withdrawal Agreement and to the
Agreement’s own ability to protect cross-border cooperation and relations; it was also a
concern that without a “border-proofing” approach, the UK and EU would not be able to
properly assess the extent to which the implementation of the Protocol on
Ireland/Northern Ireland was maintaining the conditions for North-South cooperation.



2020:

The European Union (Withdrawal Agreement) Bill finally became an Act of Parliament on
23 January 2020 — the European Union (Withdrawal Agreement) Act 2020. With this
parliamentary legislation ratifying the Withdrawal Agreement, and having been signed by
Boris Johnson and the Presidents of the European Council and the European Commission
on 24 January, it was ratified by the European Union on 30 January. At 11pm UK-time,
midnight in Brussels, the UK officially left the EU on 31 January 2020. On that day the
Centre issued a statement:

This is a momentous day, as at 11pm today — the 31% of January 2020 - the
UK will officially no longer be a member of the European Union. The issue
of Brexit (and even before that, the UK's changing attitudes to the EU), and
principally how relations within and between these islands may be affected,
has been the main focus of the Centre[...]'s attention over recent years. We
have repeatedly highlighted the potential impacts of the UK's departure from
the EU on all the interrelated aspects of North-South relations — which is
much more than simply trading or economic relations — as well as relations
between the island of Ireland and Great Britain. At the heart of our approach
to these matters has been the commitment made by both the UK
Government and the European Union that the UK's withdrawal from the EU
would not undermine the Belfast/Good Friday Agreement in any of its parts,
which has been reasserted many times by both parties. We will continue to


https://www.legislation.gov.uk/ukpga/2020/1/contents/enacted
https://crossborder.ie/news/the-director-of-the-centre-for-cross-border-studies-reflects-on-the-uks-departure-from-the-eu/
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champion what the Good Friday/Belfast Agreement stands for in terms of
relations within and between these islands.

In reality much of the hard work begins once the clock has finished striking
eleven tonight. As the UK and the EU begin the process of negotiating a deal
to settle their post-Brexit relations, we at the Centre [...] will continue to
devote our efforts to ensuring any proposals that emerge are not damaging
to North-South and East-West relations. The Centre [...] is ready to assist our
political leaders in Northern Ireland, in the Republic of Ireland, in Great
Britain, as well as our friends in the European Union, in measuring the
potential impacts to cross-border, North-South and East-West cooperation
and relations of any arrangements they may develop during the transition
period we are now entering. Equally, the Centre will be assessing the
potential impact of any UK common frameworks or other relevant policies
emerging from Westminster on North-South cooperation and on the people
living and working in the Ireland-Northern Ireland border region. There is
much work to be done, but it needs to be done if we are to maintain mutually
beneficial relations within and across these islands — and the Centre is ready
to do its part.

In reality, although the UK had officially left the EU, Article 126 of the Withdrawal
Agreement confirmed that "There shall be a transition or implementation period, which
shall start on the date of entry into force of this Agreement and end on 31 December
2020". Article 127 then stated that 'Unless otherwise provided in this Agreement,
[European] Union law shall be applicable to and in the United Kingdom during the
transition period’. Therefore, although the UK had left, nothing would change until at least
31 December 2020.

However, the Centre had issued another statement prior to the UK's official exit from the
EU. On 9 January the UK and Irish Governments published the text of a deal — New
Decade, New Approach — which they hoped would see the restoration of the Northern
Ireland Executive and Assembly after a three-year absence. Published on 10 January, our
statement noted:

For too long we have seen Northern Ireland largely absent from the political
discussions on Brexit, while the Scottish and Welsh Governments have made
their voices clearly heard throughout the process. This deal offers our
political leaders an unmissable chance to lead, to make Northern Ireland’s
voice heard as the post-Brexit landscape is shaped, and to deliver for the
wellbeing of all our citizens. It will also allow Northern Ireland to grasp the
opportunities that can come from North-South and East-West cooperation,
seeing a Northern Ireland Executive take its place once again around the
table at the North South Ministerial Council and the British Irish Council.
Northern Ireland’s political leaders can't let this opportunity go.


https://crossborder.ie/news/ccbs-statement-on-new-decade-new-approach-deal/
https://www.gov.uk/government/news/deal-to-see-restored-government-in-northern-ireland-tomorrow
https://www.gov.uk/government/news/deal-to-see-restored-government-in-northern-ireland-tomorrow
https://www.gov.uk/government/news/deal-to-see-restored-government-in-northern-ireland-tomorrow
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Not having been present as the UK and EU negotiated Brexit, our hope was that Northern
Ireland’s political leaders would be able to actively participate in discussions about the
post-Brexit future, and to return to the institutions under Strands 2 and 3 of the Good
Friday Agreement. On 11 January the Northern Ireland Executive was restored, with the
DUP’s Arlene Foster as First Minister, and Sinn Féin's Michelle O'Neill as Deputy First
Minister, and in April the Centre for Cross Border Cooperation submitted evidence to the
Northern Ireland Affairs Committee’s inquiry into the New Decade, New Approach (NDNA)
agreement. On the issue of the sustainability of the Northern Ireland Executive and
Assembly, we remarked on the proposals for a new Executive sub-committee on Brexit:

It is important to ensure the sustainability of the institutions that they are
engaged with matters of wider importance where the voice of Northern
Ireland needs to be clearly articulated. In this regard, NDNA's stipulation that
the Executive establish a Brexit sub-committee is a potentially positive
contribution. NDNA states that “"As a matter of urgency the sub-committee
will consider Brexit-related issues and will initiate, as soon as is practicable,
an assessment of the impact of Brexit on the institutions and North/South
and East/West relationships” (Annex C: Sustainability of the Institutions,
paragraph 3.5.). Although it is absolutely critical that the Northern Ireland
Executive should have a clear understanding of and position on the impacts
of Brexit, the success of the Brexit sub-committee will be dependent on the
parties’ adopting an approach to the sub-committee’s work that considers
those impacts on the totality of relations (North-South and East-West), and
not one where individual parties take a selective approach to the relations
impacted by Brexit (either North-South or East-West). Moreover, the UK
Government must listen, respond to and act upon the views expressed by
the Northern Ireland Executive in relation to ways of mitigating negative
impacts, as informed by the work of the Brexit sub-committee. Otherwise,
the Brexit sub-committee cannot effectively contribute to the sustainability
of the institutions (p.6).

With the transition period having begun on 1 February, the first round of negotiations on
the UK's future relationship with the EU began on 2 March. However, tensions began to
arise between the EU and the UK as the latter appeared to be attempting to unilaterally
introduce measures that went against what had already been agreed in the Protocol on
Ireland/Northern Ireland. Hints of what was to come were contained in the UK
Government’'s proposals on how it would approach implementation of the Protocol,
published on 20 May. These included references, for example, on how the Government
had committed itself in the New Decade, New Approach agreement to ‘exploring
additional flexibilities and sensible practical measures across all aspects of the Protocol
to maximise the free flow of trade’, and 'to legislating by 1 January 2021 to guarantee
unfettered access for Northern Ireland’s businesses to the whole of the UK internal market’
(p.6).


https://crossborder.ie/reports/ccbs-submission-to-the-northern-ireland-affairs-committees-inquiry-into-the-new-decade-new-approach-agreement/
https://www.gov.uk/government/publications/the-uks-approach-to-the-northern-ireland-protocol
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Meanwhile, resulting from a meeting organised in 2019 by the Centre and Co-operation
Ireland with a range of organisations from both jurisdictions on the island of Ireland, in
2020 the Centre began convening the Ad-Hoc Group for North-South and East-West
Cooperation. One of its primary objectives was (and continues to be) to work with others
to safeguard cooperation and good relations within and between these islands. In August
2020 it published a Position Paper on North-South and East-West cooperation. In light
of Article 11 of the Protocol on Ireland/Northern Ireland, it sought clarification on two
primary issues: ‘what is the understanding of the parties to the Protocol of the conditions
necessary for continued North-South and East-West cooperation; and how will their
shared responsibility for the maintenance of the necessary conditions for continued
North-South cooperation be enacted in practice’ (p.1). In terms of the first issue, and
bearing in mind that being in a transition period meant the Protocol was not yet in
operation, the Ad-Hoc Group stated:

In advance of the implementation of the Protocol on Ireland/Northern
Ireland it is essential that the UK Government and the European Union set
out clearly and publicly their understanding of what underlying conditions
are necessary for North-South cooperation, and a joint commitment that
such cooperation will not diminish in intensity, quality or in the diversity of
actors taking part in it as a result of the Protocol's implementation. It will not
be acceptable or in line with the spirit of the 1998 Belfast/Good Friday
Agreement to point to reduced levels and intensity of North-South
cooperation as nevertheless complying with the basic commitments made
in Article 11 of the Protocol to maintain the necessary conditions for North-
South cooperation (p.2).

The Position Paper went on to set out the Ad-Hoc Group’s own understanding of the
‘complex nature of the conditions necessary for such cooperation’ (p.2), which weren't
necessarily exclusively related to laws and regulations. For the Ad-Hoc Group, cooperation
depended on the political, social, material, regulatory and funding conditions. In terms of
the political conditions, for example, the Position Paper explained:

The ability of actors at all levels to engage in effective North South
cooperation is always dependent on the political context prevailing at any
given time. Those conditions may deteriorate if the implementation of the
Protocol on Ireland/Northern Ireland exacerbates existing political divisions
or gives rise to new ones, particularly in Northern Ireland. Such divisions may
be exacerbated if North-South cooperation and relations are perceived to
be given priority over East-West relations, above all in terms of Northern
Ireland’s trading relations with Great Britain. Political tensions are almost
inevitably going to arise on a regular basis as the provisions of Article 18 of
the Protocol (Democratic consent in Northern Ireland) are enacted, which
could result in political obstacles to the effective operation of North South
cooperation (pp.2-3).


https://crossborder.ie/what-we-do/projects/ad-hoc-group/
https://crossborder.ie/what-we-do/projects/ad-hoc-group/
https://crossborder.ie/what-we-do/projects/ad-hoc-group/
https://crossborder.ie/news/ad-hoc-group-for-north-south-and-east-west-cooperation-issues-position-paper-on-the-protocol-and-maintaining-the-conditions-for-cooperation/
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As for the social conditions, the Position Paper noted how these were made up of both
community support for North-South cooperation and on the cross-border mobility of
people:

While community support in Northern Ireland for North-South cooperation
may be impacted if East-West relations are perceived as having been
damaged as a result of the Protocol's implementation (a perception more
likely to take hold if it is replicated at the political level), the conditions for
North-South cooperation are shaped to a significant extent by citizens’ ability
to engage in cross-border mobility. This includes, for example, their ability
to work and to access public services in the other jurisdiction, to have their
qualifications (including professional qualifications) recognised on a cross-
border basis, to drive in the other jurisdiction without any additional
insurance requirements. Moreover, that ability and the safeguarding of
certain accompanying rights and entitlements is not currently dependent on
whether a citizen is British, Irish or from any of the other 26 EU Member
States. If a particular section of citizens in Northern Ireland were to see a
reduction of their current rights and entitlements associated with cross-
border mobility, this would likely undermine social cohesion and affect the
conditions for North-South cooperation and relations (p.3).

The Position Paper then addressed the issue of how the UK and EU intended to fulfil the
commitments they made in Article 11 of the Protocol. It highlighted the fact that decisions
made in London have the potential to impact on areas devolved to the Northern Ireland
administration, which in turn could affect areas of cooperation between the two
administrations on the island of Ireland. In light of this, the Position Paper stated:

Itis important, therefore, that for the sake of clarification, the UK Government
explicitly state how it will uphold its responsibility for maintaining the
necessary conditions to enable Northern Ireland to engage in meaningful
North-South cooperation, although conscious of the fact that this can only
be successfully achieved if the other parties fulfil their own responsibilities.
The precise nature and extent of North-South cooperation between the
governments in Dublin and Belfast is, of course, a matter for the Northern
Ireland Executive and Assembly in regards Northern Ireland; but significant
responsibilities for maintaining the underlying conditions for North-South
cooperation “across the full range of political, economic, security, societal
and agricultural contexts and frameworks”, including cooperation by non-
governmental actors, will lie with the UK Government (p.5).

As for the EU, the Position Paper stressed its role in the monitoring of the post-Brexit
conditions for North-South cooperation:

Crucially, while the UK Government will play a vital role in ensuring Northern
Ireland has the necessary conditions to undertake North-South cooperation,
the European Commission will also need to assume its share of the
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responsibility for maintaining the conditions for North-South cooperation,
and for monitoring how the implementation of the Protocol is affecting
those conditions. To that end, it is vital that all parties undertake appropriate
cross-border territorial impact assessments — “border-proofing” — of the
Protocol's implementation, and of the introduction of any new legislation,
directives or other measures by any of the parties considered relevant to
North-South cooperation (p.5).

However, faith in the UK Government's role as a responsible and trusted actor was severely
dented following its introduction on 9 September of the UK Internal Market Bill. The Bill
was the Government’s fulfilment of the commitment it made in its May proposals on how
it would approach the implementation of the Protocol, to introduce legislation that would
‘guarantee unfettered access for Northern Ireland’s businesses to the whole of the UK
internal market’. The damage that could be done by the proposed legislation was
highlighted by the Secretary of State for Northern Ireland, Brandon Lewis, in a debate in
the House of Commons the day before the Bill was introduced. Questioned as to whether
the legislation would breach international legal obligations the UK had entered into, he
answered ‘yes, this does break international law in a very specific and limited way'. In
effect, the UK would be unilaterally disapplying EU law from aspects of the Protocol,
contrary to what had been agreed by the UK and the EU only months earlier when the
Prime Minister and his EU counterparts signed the Withdrawal Agreement.

On 14 September the Centre for Cross Border Cooperation issued a statement on the
Internal Market Bill (with the Ad-Hoc Group issuing a similar statement), calling on the UK
Government to urgently introduce amendments to the draft legislation. Acutely conscious
that the UK Government would have a crucial role in maintaining the conditions for North-
South cooperation once the Brexit transition period came to an end, we stated:

The UK Government's introduction of the Internal Market Bill has severely if
not irreparably undermined trust in its ability to abide by international
agreements, including commitments made in the Belfast/Good Friday
Agreement, of which itis a co-guarantor.

The absence of such trust does not only damage the United Kingdom's
international standing, it places in jeopardy relations within and across these
islands, including those between Government and the communities and
organisations it both serves and needs.

By introducing such a Bill, we have little confidence that the Government
will faithfully implement the Protocol and play its full part in maintaining the
necessary conditions for North-South cooperation. Those conditions are not
wholly dependent on the Northern Ireland Executive and Irish Government,
but also on the future actions of the UK Government, including any relating
to its current human rights obligations (p.1).


https://publications.parliament.uk/pa/bills/cbill/58-01/0177/20177.pdf
https://hansard.parliament.uk/commons/2020-09-08/debates/2F32EBC3-6692-402C-93E6-76B4CF1BC6E3/NorthernIrelandProtocolUKLegalObligations#contribution-C5C04D42-8987-4DDD-A764-67E95E23966D
https://crossborder.ie/news/centre-for-cross-border-studies-statement-on-uk-internal-market-bill/
https://crossborder.ie/news/ad-hoc-group-for-north-south-and-east-west-cooperation-calls-for-urgent-amendments-to-the-internal-market-bill/
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Bearing in mind that the Bill was introduced as the UK was in negotiations with the EU
over their future relationship, the Ad-Hoc Group's statement noted how it had ‘significantly
increased the risk that its current negotiations with the European Union will not lead to a
successful conclusion’ (p.1). In fact, on 10 September, following an extraordinary meeting
of the EU-UK Joint Committee, the European Commission issued a statement saying that
if the Bill passed into law, it would ‘'undermine trust and put at risk the ongoing future
relationship negotiations’. Noting that ‘neither the EU nor the UK can unilaterally change,
clarify, amend, interpret, disregard or disapply the [Withdrawal] agreement’, and that the
Protocol on Ireland/Northern Ireland was an essential part of that agreement, it went on
to say:

The EU does not accept the argument that the aim of the draft Bill is to
protect the Good Friday (Belfast) Agreement. In fact, it is of the view that it
does the opposite.

As the Internal Market Bill continued its progress in Parliament, and with the EU issuing
repeated condemnatory statements even as negotiations on the future UK-EU relationship
were still underway, on 1 October the President of the European Commission announced
that the EU was initiating legal proceedings against the UK for breaching its obligations
under the Withdrawal Agreement. The following day the Ad-Hoc Group for North-South
and East-West Cooperation wrote a letter to the UK Prime Minister, Boris Johnson, calling
on his Government ‘to urgently introduce amendments to withdraw provisions in the
Internal Market Bill it has already acknowledged retain the power to contravene
international law by departing from the Withdrawal Agreement and its Protocol on
Ireland/Northern Ireland’ (p.2). Noting once again that the introduction of the Bill had
‘severely undermined trust in [the Government's] ability to abide by international
agreements, and therefore to its properly discharging of its role as a co-guarantor of the
1998 Agreement’, the Ad-Hoc Group’s letter stated:

This has been further exacerbated by your Government’s introduction of
amendments to the Bill (namely, amendments 12 to 15), which undermine,
among other things, the commitment made in the Belfast/Good Friday
Agreement to ensuring incorporation of the European Convention on
Human Rights, including access to courts and remedies for breach of ECHR
rights. Indeed, serious concerns in regards to this have been raised by the
Northern Ireland Human Rights Commission and the Equality Commission
(p.1).

With time running out before the Brexit transition period came to an end on 31 December,
the co-Chairs of the EU-UK Joint Committee issued a statement on 8 December,
announcing that they had reached agreement on all issues, and specifically regarding the
Protocol on Ireland/Northern Ireland. It also confirmed that ‘In view of these mutually
agreed solutions, the UK will withdraw clauses 44, 45 and 47 of the UK Internal Market
Bill', which were the most contentious sections of the Bill. With these clauses removed,
the Bill became law on 17 December as the United Kingdom Internal Market Act 2020.



https://ec.europa.eu/commission/presscorner/detail/en/statement_20_1607
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1798
https://crossborder.ie/news/ad-hoc-group-for-north-south-and-east-west-cooperation-expresses-concerns-to-uk-prime-minister-in-letter/
https://ec.europa.eu/commission/presscorner/detail/en/statement_20_2346
https://www.legislation.gov.uk/ukpga/2020/27/enacted/data.pdf
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On Christmas Eve the Brexit deal was reached. The Trade and Cooperation Agreement,
which would come into provisional effect from 1 January 2021, set out the legal basis for
the UK's post-Brexit relationship with the EU.

At 11pm on 31 December 2020 the Brexit transition period ended and the UK left the EU’s
Single Market and Customs Union, with EU law ceasing to apply in the UK... except where
it wouldn't.


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/982648/TS_8.2021_UK_EU_EAEC_Trade_and_Cooperation_Agreement.pdf

EPILOGUE.:
It's a marathon, not a sprint

Centre for
Cross Border Studies

It took until 31 January 2020 for the UK to officially leave the EU, and until 31 December
2020 for it come out of the Brexit transition period, following a referendum that had taken
place on 23 June 2016. However, even with a Withdrawal Agreement and a Trade and
Cooperation Agreement, the story didn't end there. Nor has the Centre for Cross Border
Cooperation’s work to ensure the necessary conditions for North-South cooperation are
maintained, as promised by the Protocol on Ireland/Northern Ireland — or rather, by the
Windsor Framework as it is now referred to.

The Windsor Framework, agreed by the UK and EU in February 2023, stands as a clear
indication that the 2016 referendum was part of a process that — as we highlighted in our
Prologue — was already underway and one that is still ongoing. What was agreed in 2023
was in large part aimed at addressing the political turbulence in Northern Ireland that was
spilling over into communities, as the DUP’s withdrawal from the Executive in 2022 in
protest over the Protocol on Ireland/Northern Ireland had led to another collapse of the
devolved administration. It would not be restored until February 2024.

As a think and do tank, the Centre has published much more and acted on the results of
our research and analysis since the UK left the EU. Often, over the years, in our
engagements with other organisations we have reminded people that this process is akin
to a marathon and not a sprint. However, although it requires the stamina and patience
of a marathon, just like a marathon, this process sometimes also requires a dash of energy
to react to circumstances.


https://www.gov.uk/government/publications/the-windsor-framework
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As the Centre continues to follow this process, as we have done from the beginning, we
will not only play our part in ensuring that the conditions for North-South cooperation
are maintained, but also in reminding both the UK and the EU of their joint commitment
to safequard the Good Friday/Belfast Agreement in all its parts. When the UK voted to
leave the EU, and as the negotiations between the UK and the EU progressed, the Centre
always stressed the importance of all three strands of the 1998 Agreement and how they
represented a framework for cooperation and relations within and across these islands.

That is why, for example, we launched a series of quarterly surveys to monitor how civic
society organisations and local authorities on the island of Ireland were faring in terms of
their North-South and East-West collaborations. These surveys, which ran from the first
quarter of 2021 — when the Brexit transition period came to an end — to the final quarter
of 2025, coupled with our convening of the Ad-Hoc Group for North-South and East-
West Cooperation, identified the emerging challenges to cross-border cooperation.
However, once again, as a think and do tank this process of research and analysis was
only a starting point for the Centre. Often in collaboration with others, the results were
used to inform our direct engagements with both the UK Government and the EU as we
challenged them to ensure the conditions for cooperation were maintained. Those
engagements continue today.

What the preceding pages have shown is only a partial glimpse of the Centre for Cross
Border Cooperation’s work over the period from 2013 to 2020, as imperfect as it may be.
None of it would have been possible without the many organisations with whom we have
collaborated over the years, and with whom we still collaborate. Their passion for
cooperation, both on a North-South and East-West basis, has remained undimmed
throughout these turbulent times, and it inspires us not only to seek to maintain such
cooperation, but to help it flourish.

Although what the Centre has produced and will continue to produce represents our own
views, based on the results of our research and analysis, it would also not have been
possible without the support of our funders. We will always be grateful to the support
offered to us by the Department of Further and Higher Education, Research, Innovation
and Science through core funding, and the Department of Foreign Affairs and Trade's
Reconciliation Fund.

The journey continues...
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