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After the conclusion of his iteration of the UK-EU Withdrawal Agreement,
Boris Johnson informed parliament that “this is a good arrangement,
reconciling the special circumstances in Northern Ireland with the minimum
possible bureaucratic consequences at a few points of arrival in Northern
Ireland”.? And if they were ultimately unhappy with these arrangements in
practice, his Brexit secretary assured the people of Northern Ireland that
their representatives in the Northern Ireland Assembly would be able to bring
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them to an end.? As the burdens for businesses within these arrangements
become apparent, this article explores these claims against the realities of
managing Northern Ireland’s economy through Brexit.

The 2019 Brexit deal shows little regard for Northern Ireland’s peripheral
position,? both in terms of the UK and the EU single market. The challenges
posed by extra administrative burdens for businesses attempting to navigate
these new arrangements are not necessarily novel; indeed, they mirror some
of the burdens that accompanied the creation of Northern Ireland as an
autonomous polity within the UK in 1921. The UK government, however,
could mitigate those historic burdens. By contrast, the Withdrawal
Agreement’s Ireland/Northern Ireland Protocol depends upon complex
interactions between the UK and the EU, with limited avenues for
engagement with Northern Ireland’s power-sharing government. We
examine the clashes over the Protocol’s implementation, and the potential
ramifications for Northern Ireland from the UK government’s decision not to
extend the transition/implementation period. We also explore how the
Protocol’s terms have contributed to, and been compounded by, pathologies
of (mis)government, which have dominated the implementation/transition
phase.

Governing by amnesia

The economic realities of Northern Ireland intruded little into its creation
under the Government of Ireland Act 1920. The reality on the ground was
that a sizeable part of the northeast of Ireland was ungovernable, no matter
the formal niceties of statehood, without the consent of Unionists. From the
1920 Act onwards, successive UK governments shaped the governance of
Northern Ireland around this reality. This process was demonstrated in the
1923 Speaker’s Ruling that Northern Ireland-specific issues were for debate
in Belfast and would not be entertained on the floor of the House of
Commons.* What happened in Belfast would remain a matter for Belfast
because no one could claim that the Irish Question had been solved if it
remained subject to debate. Although the 1920 Act placed severe strictures
on Northern Ireland’s budget, the Stormont government was able to leverage
the UK government’s eagerness not to engage with running Northern Ireland
to extract concessions. For historians, the most eye-catching of these was
the acceptance of a negative contribution to the imperial budget in 1938°
and extra subventions to cover developments in the welfare state in the late
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1940s. Demands from Northern Ireland became so persistent that by the
1950s, the UK treasury had become determined to force Stormont to “pursue
the path of financial rectitude”.”

The ‘fill-your-boots-at-Westminster’s-expense’ mindset, often ascribed to the
era of power-sharing after 1998, and which contributed to the ‘cash-for-ash’
scandal over the renewable heat incentive scheme,? is thus much deeper-
rooted in the challenges of trying to manage Northern Ireland’s economy.
Although much of the adjustment process to Northern Ireland’s
circumstances has long been caricatured as budgetary bargaining between
Westminster and Stormont, there is also a history of interaction with business
and civil society concerns. The process of attribution of Northern Ireland’s
revenue established under the Government of Ireland Act 1920 was overly
complicated at its inception; because the legislation provided Northern
Ireland government with few powers over taxes, it was to receive specific
allocations (reserved revenue) from the UK government based upon taxes
on goods purchased in Northern Ireland.® As a result, in the early 1920s,
businesses supplying Northern Ireland from Great Britain were required to
complete specific notifications based on their sales to calculate this
budgetary allocation precisely.!® Taking effect alongside Partition, this
requirement meant that goods shipped from Great Britain would require
different documentation depending on whether they were intended to be
sold in Northern Ireland or for transit through Northern Ireland into the Irish
Free State.

Traders baulked at these requirements. Representatives of the Clyde Shipping
Company pleaded, at the very least, to have the documentation applicable
to Northern Ireland (known as specifications) waived if the goods in question
were due to be transshipped across Northern Ireland into the Free State (and
thereby subject to a Green Shipping Bill which had to be presented at the
point of export).!* However, the Northern Ireland budget was funded based
on the total value of taxes charged with respect to goods subject to
specifications, less the amounts associated with goods not sold in Northern
Ireland but exported to the Free State. Customs & Excise worried that any
relaxation of the rules could lead to “confusion in attribution and — still worse
— ... possible double payments of drawback”.?? The UK treasury eventually
agreed that these arrangements were becoming an internal trading barrier.
Still, it took until the start of the new financial year in April 1924 for it to
begin to ease these measures, dispensing with declarations of contents of
parcels posted from Great Britain to Northern Ireland.®® Northern Ireland’s
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budget thereafter received a presumptive amount based on trade flow
statistics, and the number of shipments requiring specifications was gradually
reduced. Arguments would continue over the correct attribution of sales tax
revenues and customs duties for decades.'

The lessons from these experiences were regularly forgotten and relearned
when new taxes were imposed on goods. In the 1930s, the imposition of
protectionist measures under enactments like the Abnormal Importation
(Customs Duties) Act 1931 proved to be particularly challenging; every time
new duties were imposed on particular goods, new groups of traders were
affected. One harassed official reported that:

[I]t takes several weeks at least to rope them all in, even where no
special complications are involved. ... In the meantime, we shall have
inflicted upon a large body of traders what they will probably regard
as [a] vexatious and unnecessary requirement because in order to
check the due lodgement of specifications for [a] dutiable article, it is
necessary to insist upon specifications for all goods of the same name,
including the home-grown article.*

Unsurprisingly, officials once again sought to ‘dispense with specifications’
and estimate the required attributions to Northern Ireland’s budget ‘on a
presumptive basis’.}® But even after this relaxation was implemented, the UK
Customs & Excise authorities emphasised that specifications continued to be
required for other goods being shipped into Northern Ireland from Great
Britain.!” Northern Ireland had come to be regarded as a back door into the
market in Great Britain. Some thirty years later, a carnet permit system
continued to apply to private vehicle travel between Ireland and Northern
Ireland, undermining Stormont’s efforts to encourage tourists crossing the
border. When this was challenged, customs officials noted that different tax
rates on car purchases in Ireland and the UK created an incentive to bring
cars from Ireland to sell on in the UK; “cheap second-hand cars may even be
bought in Dublin with the intention of selling them for what they would fetch
at the end of a tour through the Republic and the north”.'®

The Northern Ireland conflict and the imposition of direct rule abridged any
institutional memory in Whitehall of managing the interaction between
devolved institutions and the UK's internal market. By the time power-sharing
arrangements were introduced in 1998, alongside devolution in Scotland and
Wales, a ready-made alternative existed to managing trade between the
different parts of the UK’s internal market. As long as the UK remained in the
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EU, the easiest solution was to pig-a-back upon the arrangements protecting
the European single market. Preventing the devolved institutions from
introducing regulatory requirements that imposed barriers to EU trade also
provided a level of protection for the UK’s internal market.® This meant,
however, that the UK government had no experience in managing internal
boundaries, which would contribute to inept decision-making as ministers
attempted to forge special arrangements for Northern Ireland in the context
of Brexit.

Governing by brinkmanship

The Withdrawal Agreement reached between the UK and EU in late 2019
was the culmination of over two years of negotiations. For the UK, the
aftermath of the 2016 Brexit referendum was a tumultuous political period.
The June 2017 general election saw Theresa May’s support in the House of
Commons depleted to the extent that she was obliged to enter a confidence-
and-supply arrangement with Northern Ireland’s Democratic Unionist Party
(DUP). The DUP used this position to assert its ambitions for Brexit,
scuppering May’s 2018 Brexit deal and, ultimately, her premiership, by
combining with elements in the Conservative Party to withhold support for
her deal in parliament over the arrangements for the Northern Ireland
‘backstop’.?® Amid this furious debate, it is sometimes forgotten that the UK
government had accepted that the 1998 Belfast/Good Friday Agreement,
particularly the aspects of North-South cooperation which had developed
under strand two, required special arrangements for Northern Ireland.

For all that opposition to May’s deal appeared monolithic, the differences in
the nature of the objections were stark.?! For the DUP’s leadership, the
backstop threatened a point at which, if the UK and EU disagreed on
comprehensive terms for their future trading relationship, Northern Ireland
would (unless frictionless trading arrangements could be developed) be
locked in a degree of alignment with the EU which would not apply to the
remainder of the UK. However, the underlying problem for the European
Research Group (ERG) and others in the Conservative Party was that the logic
of the backstop all but dictated a close UK-EU future relationship, rather than
a clean break. They baulked at the suggestion that ensuring minimal
disruption on the island of Ireland required deep regulatory alignment
between the UK and the EU post-Brexit. There is little doubt that there were
also senior figures in the DUP who ardently approved of a clean-break Brexit
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for all of the UK. But, in the final analysis, Eurosceptics within the
Conservative Party were willing to reach this goal for Great Britain alone,
even if doing so cast their erstwhile allies adrift.?

After Theresa May was forced to resign as Prime Minister, the UK
government’s priorities shifted. Whereas May’s solution to the problems
posed by Northern Ireland had prioritised preventing barriers to trade
between Northern Ireland and Great Britain, her successor was more ‘alive’
to the ERG’s concern to limit the connections between Great Britain and the
EU after Brexit. In his eagerness to escape the backstop, Boris Johnson was
willing to countenance barriers emerging between Northern Ireland and
Great Britain. Once he signalled this shift to his Irish counterpart, Leo
Varadkar, at a meeting at Thornton Manor in early October 2019, the basis
of the deal Johnson wanted was in place.?®* Up until this point, the DUP had
been kept onside with proposals for a process of Assembly consent for special
trade arrangements applicable to Northern Ireland.?* Once his deal was
presented, however, the DUP discovered that the ‘Stormont lock’ was not
what they thought it would be; it would involve a majority Assembly vote
over whether to maintain special arrangements four years into their
operation, and not a cross-community vote assenting to the initiation of such
arrangements.” With the now politically toxic notion of the backstop
replaced by provisions couched in terms which eschewed emotive references
to trade barriers between Northern Ireland and Great Britain, Johnson
revelled in achieving a better deal than anything Theresa May could
manage.?® His salesmanship of this deal brushed aside DUP protests that their
‘opinion means nothing’.?’ After the House of Commons backed his deal he
rode his image as a dealmaker to a historic victory in the December 2019
general election, allowing him to dispense with the DUP’s support in
parliament. Not until after the UK left the EU on 31 January 2020 did the
practical consequences of his deal start to receive close attention.

Governing by sleight of hand

Theresa May’s deal envisaged a transition period of almost two years,
between March 2019 and December 2020. However, the saga of attempting
to gain parliament’s backing for this deal and then negotiating and approving
Johnson’s revised deal consumed much of this window. The more complex
task of negotiating the revised Ireland/Northern Ireland Protocol’s
implementation was to be completed between February and December
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2020, alongside concluding an overarching Future Relationship Agreement.
The Protocol is complex because it is based on a sleight of hand. Northern
Ireland formally remains part of the UK’s customs territory but, in practice,
is obliged to operate the rules of the European single market for goods (the
EU Customs Code, legislation covering the regulation of goods and
protections against unfair competition).?® These arrangements would see
Northern Ireland placed at the intersection of a Venn diagram, the point at
which the trade arrangements of both the UK and the EU supposedly overlap,
giving rise to a narrative of Northern Ireland enjoying “the best of both
worlds”.? Under the terms of the Protocol, however, this zone of overlap is
not assured.

Having agreed on the broad outline of a deal, the UK government neglected
detailed negotiations over the Protocol’s trade arrangements.>® Under the
Protocol’s terms, all goods moving into Northern Ireland from Great Britain
are assumed to be at risk of crossing into the European single market over
the open border between Northern Ireland and Ireland unless they are
exempted from this categorisation through the agreed implementation of
the Protocol.?! The single market’s regulatory standards apply to goods
produced in Northern Ireland,?? as do broad-level playing field measures.>
The UK is responsible for carrying out the checks required by the joint
committee and administering associated charges and rebates, but it cannot
simply neglect these tasks, as the Protocol allows EU officials to check
enforcement.3* Disputes over the adequacy of the arrangements for
managing goods entering Northern Ireland from Great Britain will be handled
by the Court of Justice of the European Union (CJEU).3

The EU’s concerns over Northern Ireland being used as a backdoor to the
single market are not baseless. The UK government seeks to conclude trade
deals with countries, including the United States, which would potentially
allow goods into the UK'’s internal market which do not meet the EU’s product
standards.3® It has published its new UK Global Tariff, to take effect once the
Withdrawal Agreement’s transition/implementation period ends, which sets
lower tariff levels on a wide range of manufactured goods than the EU’s
Common External Tariff (for example, dishwashers will be zero tariffed, down
from 2.7%).37 Such changes create an incentive for businesses to tranship
goods through Great Britain, into Northern Ireland and thence into the single
market at large. The Protocol’s default arrangement is thus not really one of
overlapping trading regimes at all but of the single market encompassing
Northern Ireland in terms of goods.
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In terms of goods moving from Northern Ireland to Great Britain, Johnson
insisted through the 2019 election campaign that businesses in Northern
Ireland could throw new customs paperwork “in the bin”,*® because the
Protocol does not “prevent the United Kingdom from ensuring unfettered
market access for goods moving from Northern Ireland to other parts of the
United Kingdom’s internal market”.3 This does not, however, mean that no
barriers to West-East trade will emerge, only that the Protocol does not
impose anything that raises to the level of a fetter. Its terms, for example,
appear to require exit summary declarations for goods moving from Northern
Ireland to Great Britain (to say nothing of the greater range of obligations
where sanitary and phytosanitary measures cover goods).*® Some of these
constraints might be negotiated away, but they cannot be wished away.** A
future UK government could, moreover, choose to impose novel restrictions
or administrative requirements to prevent traders from using Northern
Ireland as a back door into Great Britain, where doing so would allow them
to circumvent product standards laid down by Westminster. Ministers have
not yet explained how they intend to “distinguish between qualifying
Northern Ireland goods and goods originating in Ireland and the rest of the
EU”.*2 Minimising East-West barriers, in short, will require the UK government
to actively facilitate goods movements between Northern Ireland and Great
Britain.

The Protocol thus sets up multiple threats to Northern Ireland’s economy,
not all of which can be mitigated by the UK government’s unilateral action.
Contrasting accounts of the Protocol’s terms cannot be brushed off as mere
differences of interpretation, as Michael Gove has attempted to do with
regard to the ‘at risk’ status of goods.** Comforting as that account might be
for UK policy-makers, it neglects the extent to which the Protocol’s terms
allow the EU to control the key determinations over trade relating to
Northern Ireland. If the resulting barriers to trade are to be minimised,
connections between the UK and EU’s diverging trade regimes need to be
forged through implementation negotiations. If the joint committee
responsible for implementing the Withdrawal Agreement does not exclude
a broad range of goods from being at risk of entering the single market, many
goods being shipped from Great Britain into Northern Ireland could be
subjected to checks and charges, increasing the costs of doing business. If
the trading regime between Great Britain and Northern Ireland established
by the UK government fails to meet its obligations under the Protocol, the
arrangements will undoubtedly be subject to an EU Commission enforcement
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action before the CJEU, with all of the attendant uncertainty for traders. And
if the UK government alters product standards on any goods to a level which
is higher than those set by the EU, it will become obliged to carry out
regulatory checks on products entering Great Britain from Northern Ireland,
given the opportunity, to circumvent these standards, that an unmonitored
trade route would create.** In the context of a time-bound
transition/implementation period, Northern Ireland’s institutions and
representatives may have little opportunity to mitigate these threats.* The
UK government’s reluctance to be steered by the intricacies of trade flows
involving Northern Ireland is illustrated by how little coverage these received
in its July 2020 white paper on the UK’s internal market, beyond a rhetorical
commitment to “safeguarding Northern Ireland’s rightful and essential place
in this market”.*®

Governing by haste

The Protocol's challenges were exacerbated by the foreshortened
implementation period before the COVID-19 pandemic. In the midst of that
pandemic, the possibility of seeking an extension to the transition period
beyond the end of 2020, built into the Withdrawal Agreement,*” seemed to
offer a way to address the life-and-death exigencies of the pandemic without
the distraction of time-limited negotiations over Brexit’s aftermath. The EU
negotiating team repeatedly affirmed its willingness to extend talks for up
to an additional two years, and in June 2020, the Northern Ireland Assembly
voted in favour of an extension being sought in spite of opposition from
Unionist parties to this motion.*®

Nonetheless, at the end of June 2020, the facility for an extension under the
terms of the Withdrawal Agreement lapsed. Competing priorities influenced
the UK government’s formal decision not to seek an extension.* First, this
decision reflects the dogged determination seen at the time of the
Withdrawal Agreement’s conclusion to pursue a clean-break Brexit for Great
Britain rather than one sculpted according to varying interests across the UK.
Second, the neglect of pragmatic factors (namely the burdens that COVID-
19 was imposing on the negotiation process) speaks to the prioritisation of
completing the transition phase rather than the quality of the outcome of
negotiations. The EU Trade Commissioner even conjectured that the UK
government could be attempting to use the pandemic to mask the economic
impact of failing to reach a future relationship agreement.>® Third, there is
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clear political value to delivering on a promised date in the Brexit process,
when missed deadlines have haunted Johnson’s predecessors. The driving
impetus of achieving a clean-break Brexit encouraged achieving that break
as quickly as possible. However, even if the UK government had wanted more
time in these circumstances, it found itself constrained by its introduction,
through the European Union (Withdrawal Agreement) Act 2020, of a
statutory bar on a transition extension through executive action.** It would
have cost too much political capital with Johnson’s core supporters to repeal
this measure at this point.

Johnson could yet belatedly seek an extension in the form of an
implementation period for a future relationship deal, having exerted
maximum leverage out of the crunch point of a looming deadline with all its
attendant risks for trade flows. This would match the swashbuckling narrative
of last-minute deals in which Johnson revels. The legal path to such an
extension is, however, more convoluted than would have been the case
under the Withdrawal Agreement’s terms, and in any case, the time pressure
cuts both ways (with the UK government already admitting that it won’t be
in shape to enforce more than a light touch trade border for months after
the end of the current transition/implementation period).>> Moreover, the
UK government might find that it has exhausted the goodwill of its EU
counterparts, which would be required in such an eventuality.

This possibility notwithstanding, negotiators have soldiered on under an
already heavily truncated timeframe. The COVID-19 pandemic created
additional challenges for the negotiations, not least lockdowns and social
distancing requiring video conferencing instead of in-person discussions
between early March and late June 2020. The pandemic also stretched
Whitehall and Westminster resources and redirected policy-makers’
attention.> In Northern Ireland, a senior Executive Office official confirmed
that two-thirds of civil service staff working on Brexit had been moved to
working on COVID-19 matters.>* When the Assembly and Executive have
barely gotten back on their feet after a three-year hiatus, this lack of capacity
to manage the range of EU issues, which will continue to apply to Northern
Ireland at the end of the transition period, is particularly concerning.> An
executive sub-committee was established under the New Decade, New
Approach deal to facilitate adaptation to Brexit and improve collaboration
between Executive partners with divergent Brexit positions, but it had to be
suspended in May 2020 to prioritise tackling the pandemic.® Even at an EU
level, finalising the seven-year budget and COVID-19 recovery efforts are
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taking priority over Brexit in the summer of 2020.%” Against this backdrop,
the lack of progress in implementing the Withdrawal Agreement or
negotiating the future relationship is hardly surprising.

Governing by afterthought

The Withdrawal Agreement is not a substitute for a fully developed post-
Brexit relationship between the UK and the EU; indeed, its
transition/implementation period is intended to allow that relationship to
be negotiated. Talks to date have indicated that the UK government,
emboldened by the 2019 general election outcome, has been intent on
diverging from the Political Declaration on the future relationship that
accompanied the Withdrawal Agreement in ways which would have
consequences for the Protocol’s implementation. The EU, by contrast, has
continued to treat the Political Declaration as a roadmap for future
relationship negotiations; it can countenance changes in detail but not a
complete redrawing of the expectations contained therein.

Some of the issues surrounding the Protocol will be addressed if the UK and
the EU conclude a comprehensive future relationship agreement based upon
zero tariffs and zero quotas, as intended in the Political Declaration.® Such
an agreement would, for example, negate the need to manage tariffs and
quotas with regard to trade from Great Britain into Northern Ireland, at least
in terms of goods produced domestically. As the implementation of the
Protocol is therefore dependent upon the terms of the EU-UK future
relationship, the UK government would ideally like to approach these issues
sequentially, and it has been much faster to engage with the future
relationship talks than with implementing the Protocol. Those dependent
upon trade routes between Great Britain and Northern Ireland found
themselves waiting months for the UK government even to outline its plans.>®
However, for all that Johnson would like to speed along the future
relationship talks,®® the truncated timeframe within his Withdrawal
Agreement effectively requires these negotiations and Protocol
implementation to take place concurrently. Unless the UK intends to align
with the EU in terms of product standards after Brexit (maintaining much of
the ‘Brussels red tape’ which has so exercised Brexiteers) and its trade policy
(curtailing the ambitions around the mantra of ‘global Britain’) then checks
on trade flows from Great Britain into Northern Ireland will remain necessary;,
notwithstanding a future relationship deal.
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The UK government’s explanations of Article 6 of the Protocol, particularly
Johnson’s assurances of no paperwork during the 2019 election campaign,
have contributed to public (mis)understanding, which has caused confusion
for businesses and inhibited effective planning to address the coming
requirements.®* However, these assurances over trade between Northern
Ireland and Great Britain were so totemic that ministers became reluctant
to explain the operation of the Protocol, as doing so would inevitably call into
question these commitments. Following extensive soundings from business
groups, the Commons’ Northern Ireland Affairs Committee announced that
they “expect ‘unfettered access’ to mean the absence of new regulatory
barriers, costs or administrative requirements for businesses moving goods
from Northern Ireland to Great Britain”.%? Before this conclusion was reached,
however, it had come to appear unattainable. Michael Gove quietly
acknowledged that the Protocol’s arrangements would impose some
bureaucratic requirements but, despite their attendant costs, continues to
explain these away as not amounting to substantial fetters upon trade.®

Some of these requirements on trade into and out of territory, which EU
customs rules apply, including security declarations, could yet be mitigated
by negotiations. A trade deal magicking away the Protocol’s problems must
seem like a tantalising prospect for the UK government, and it delayed
publishing any account of how it intended to implement the Protocol
throughout the spring of 2020. But it is potentially a chimaera. For the UK
government to have been serious about this ambition, then it would have
needed to make swift progress in future relationship talks along the lines set
out in the Political Declaration and not advance the wide divergences from
the declaration which it has been putting on the table alongside talking up
the ‘very good option’ of trading with the EU on ‘Australia terms’, Johnson’s
preferred euphemism for no overarching deal.®* If these talks do not result
in zero tariffs and quotas and broad regulatory alignment, further burdens
will become unavoidable for each sector affected by divergence. The twin-
track negotiations imposed by the Withdrawal Agreement’s timeframe
prevent the implementation of the Protocol from being delayed until the
shape of any future relationship is known and, in light of this timeframe, the
EU has made some progress on the implementation of the Protocol a
prerequisite for a future relationship deal.®® If the UK government had been
serious about using the future relationship negotiations as a platform to
minimise trade dislocations in the Irish Sea, then extending the transition
period could potentially have allowed these tasks to be staggered. With the
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elapse of the Withdrawal Agreement’s option for an extension, both strands
of negotiations became simultaneously pressing, and the UK government
was obliged to spell out its vision for the Protocol.

Governing by misdirection

If Northern Ireland has looked like something of an afterthought to a UK
government focused upon both the future relationship negotiations and
attempts to conclude new trade deals, this impression was long compounded
by the UK government’s desire to disguise its shortcomings during the
Protocol's negotiation. The UK’s policy position on the Protocol’s
implementation was slow to emerge, coming only in a command paper in
May 2020. Following months of concerns over the emergence of barriers to
trade across the Irish Sea, the UK government was eager to assert that it sees
“no need to construct any new bespoke customs infrastructure in Northern
Ireland (or in Great Britain ports facing Northern Ireland) in order to meet
our obligations under the Protocol”.%® This pledge was tailored to allay DUP
concerns; it promised no physical reminder of Northern Ireland’s distinct
status under the Protocol and nothing that would look like a border. Although
“this document has gone some way to assuaging the concerns raised by
Northern Ireland stakeholders”,®” not for the first time, these promises have
their limits.

Despite the default position of the Protocol being that all goods are deemed
‘at risk’ of onward movement until the joint committee determines
otherwise, the command paper challenges the EU to weaken its defence of
the single market: “Tariffs should only be charged if goods are destined for
Ireland or the EU single market more broadly, or if there is a genuine and
substantial risk of them ending up there”.®® Whereas the Protocol is framed
in terms of risk, the command paper seeks to raise this bar to a ‘genuine and
substantial’ risk. But what could induce the EU to lower the protections for
the EU single market against goods entering, unchecked, through Northern
Ireland? The command paper presents such a concession as the price of
protecting the 1998 Agreement and emphasises the “constitutional position
of Northern Ireland within the United Kingdom” and Northern Ireland being
“fully part of the UK’s customs territory”.%® For the UK government, the needs
of the European single market must give way to these realities because,
based on the Protocol’s ‘Stormont lock’, its “alignment provisions might only
be temporary”.”’ These provisions, however, are not necessarily temporary;

The Journal of Cross Border Studies in Ireland 2024 | 211



they are event limited.”* The event in question — a vote in the assembly which
supports their termination (to be held four vyears after the
transition/implementation period ends’?) — will be a high hurdle to cross,
given the current position of the Northern Ireland parties. It should be noted
that when Michael Gove asserts that if the Protocol was “imposed in an over-
bureaucratic and burdensome manner, that would lead inevitably to a
greater degree of disquiet”,”® the UK government is neither powerless nor
neutral in this regard.”® If the UK government wants to create pressure
towards ending the Protocol’s special arrangement for goods, it is not in its
interest to facilitate its smooth operation (provided that problems in the
Protocol’s operation can be blamed upon the EU).

The pledge of no physical customs border appears designed to distract from
the acknowledgement that Northern Ireland’s businesses will face new
administrative requirements.” These extra burdens, uncertainty around
potential charges upon ‘at risk’ goods, and question marks over the Protocol’s
durability nonetheless combine to form a pressing concern at a time when
COVID-19 has already rocked Northern Ireland’s economy.’® In terms of the
UK’s relations with the EU, the command paper can be reduced to an
unhappy ultimatum; the EU must not attempt to enforce the Protocol’s terms
as agreed, or the 1998 Agreement will be threatened. It is the same message
which accompanied the UK government’s rejection of any EU Commission o
in Belfast.”” There is no small irony that this message is being delivered by a
man who, 22 years ago, was one of the Belfast/Good Friday Agreement’s
most ardent detractors. For his part, Gove seems to be enjoying the
opportunity to use the 1998 Agreement to push back against the EU when
the UK government had been forced to make concessions in light of the
‘letter and spirit’ of the 1998 Agreement during the withdrawal negotiations.
But there is a distinction between the EU’s ability to map specific aspects of
North-South cooperation onto the operation of EU law across the land
border” and Gove’s vaguer claims, including that “a new mission in Belfast
... would be seen by many in Northern Ireland as unnecessary and not in
keeping with the spirit of the Belfast[/Good Friday] Agreement”.”® This
posture is creating the impression that the UK government is more interested
in managing narratives of blame surrounding any dislocations resultant from
the Protocol than in cooperating with the EU to mitigate such issues.
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Governing by discord

Johnson’s 2019 general election victory has allowed his government to
marginalise the voices of devolved institutions in Brexit’s
transition/implementation phase. Theresa May’s precarious position in the
House of Commons had obliged not only her pact with the DUP but also
concessions over the management of the UK’s internal market post-Brexit to
Conservative MPs with seats in Scotland.® As a result of these concessions,
her government came to promote a vision of the UK’s post-Brexit internal
market being governed by frameworks which would preserve the scope for
autonomous action by the devolved institutions.®! With a secure majority in
Westminster and little time to stitch together a carefully negotiated
arrangement that has buy-in from the devolved institutions, Johnson has
instead laid out a scheme which places much more control in the hands of
the UK government.® The Scottish government was quick to raise concerns
that these proposals for centralised management of the internal market
matters amount to a ‘power grab’ by Westminster. Its constitution secretary,
Mike Russell, has admonished the plans, which he argues would see devolved
institutions have to accept potentially lower product standards post-Brexit
to align with UK-wide policy, and further, that the UK government’s
conception of an ‘internal market’ strays into areas of devolved
competence.® Northern Ireland’s newly restored devolved institutions will
also have to find their place within these yet-unfinished arrangements for
structuring the UK’s internal market.®* These dynamics are even more
significant because they must also continue to transpose and operate a range
of EU laws and thus maintain expertise not required in any other part of the
UK. They will require support from Westminster in a manner that does not
undermine devolved competences.

The management of trade, the internal market and constitutional affairs are
not only, at best, on the fringes of Scotland and Northern Ireland’s devolved
competences, but their representatives at Westminster will struggle to
influence Johnson’s government because these parts of the UK are of limited
electoral significance for the Conservative Party. However, power dynamics
at Westminster are not the only significant factor shaping the developing
struggle over managing the UK’s internal market. The COVID-19 pandemic
has highlighted the ability of devolved institutions to pursue divergent
policies and encouraged comparison between these and
Westminster/Whitehall’s response. The UK government is thus confronted
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with devolved institutions that are assertive in their mandates and enjoy a
high level of public confidence. Brexit and the COVID-19 pandemic have also
emphasised pre-existing challenges to the union in both polities. With the
Scottish National Party (SNP) success in the 2019 general election and the
momentum over debates on Irish reunification generated by Brexit, the UK
government finds itself pursuing a high-stakes agenda. The UK government
must strike a careful balance between competing priorities. However, its July
2020 white paper on the internal market makes no effort to understand how
these issues were addressed in an earlier era of devolution to Northern
Ireland.® Indeed, its text struggles to explain Northern Ireland’s place in the
UK; ‘[T]he Union was created in 1707 when Scotland and England and Wales
became part of the Kingdom of Great Britain, and the Union grew further
when the United Kingdom was established in 1801".286 When it explains how
“EU laws (rather than UK law) provided the common UK-wide approaches
and rules for market access” after the devolution settlement of 1998,% it is
silent on the framework nature of EU directives and the autonomy which
devolved institutions have thus enjoyed, because this does not promote the
ends the UK government desires.

Against the backdrop of these internal UK tensions, these ongoing processes
of managing Brexit will also influence Anglo-Irish relations. Ireland has an
interest in managing Brexit’s impact upon Northern Ireland, both in its role
as co-guarantor to the 1998 Agreement and in protecting its own economy
against dislocations to trade crossing the land border. In many ways, Ireland’s
influence over the course of Brexit negotiations pointed to an inversion in
the historical UK-Ireland power dynamics.® For all that it would appear to
be in the UK’s interest to maintain relations with Ireland through this process,
the difficulties in accommodating Northern Ireland within Brexit have
complicated what would otherwise be a relatively straightforward diplomatic
calculus. It is difficult to see how the Belfast/Good Friday Agreement’s strand
three relationship can be maintained and operate free from ulterior political
agendas by the UK or Irish government when the UK government appears
determined to treat the devolved institutions as little more than branch
offices under a unitary account of the UK constitution. For all its prominence
within the Brexit debate, Northern Ireland is often overlooked, and its
challenges underestimated. How Northern Ireland’s institutions and parties
react to these dynamics will also have implications in Scotland, just as
developments in Scotland will indirectly shape post-Brexit politics in Northern
Ireland. Together, these interactions will determine the future of the union.
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Conclusion

Rather than being offered the best of all possible worlds, Northern Ireland
has come to find itself viewed with suspicion. For the UK government, the
possibility of smoothing the way for the operation of the Protocol through
close alignment in the Future Relationship Agreement has become
anathema: an EU trap, baited with Northern Ireland, to prevent the
realisation of Brexiteer aspirations. The European Research Group’s (ERG)
calls for the end of future relationship talks have consequently become
increasingly shrill. For some within the EU, by contrast, Northern Ireland is
increasingly seen as an unquantifiable threat to the integrity of the single
market, an impression heightened by the UK’s refusal to allow an EU
Commission office in Belfast and the risk that there might be inadequate
monitoring of the Protocol’s terms. Northern Ireland thus finds itself
squeezed between these mutual suspicions, hoping that they can be resolved
through the joint committee’s work. Michael Gove’s solution is for the EU to
not hold the UK to the terms of the Protocol. As he informed the Northern
Ireland Affairs Committee, “the really important thing in Northern Ireland is
not adhering to a maximalist approach towards the Protocol” but instead
“respecting the fact that Northern Ireland has said again and again that we
are part of the United Kingdom”.®® Much as this amounts to building a
narrative that the EU is acting inappropriately in insisting on the Protocol’s
enforcement, it is a breathtaking admission of just how much Johnson’s
government conceded in its rush to abandon the backstop if the enforcement
of the Protocol’s terms poses an existential threat to the integrity of the UK.

It is important to establish the nature of this supposed threat to the union.
It does not come from a deal which creates distinct arrangements for
Northern Ireland. The degree of documentation that the UK imposed on
shipments into Northern Ireland upon its creation, for revenue attribution
purposes, gives a lie to claims that new administrative obligations on trade
across the Irish Sea threaten the union. States are able to manage trade
between their constituent parts, and it makes little difference to this ability
that the new requirements stem from an agreement between the UK and
the EU. But this is not to say that imposing such strains on a fragile and
peripheral economy makes for sensible policy; the UK'’s statehood is not
threatened by making arrangements with the EU, but from the choices UK
policy-makers have made and are making with regard to those arrangements.
The consequences for Northern Ireland cannot continue to be underplayed
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if a trade agreement is not put in place or the Protocol implementation
settled on terms which protect Northern Ireland’s economy. Such a
settlement, however, is in the EU’s gift; it is unlikely to be won by the UK
government picking fights over an EU Commission office in Belfast or
needling EU leaders over their commitment to peace in Northern Ireland. In
effect, the politics of the Protocol have become a battle between mitigating
upheaval for Northern Ireland and securing the UK government’s eagerness
for a clean break with the EU. So deep-seated are these contentions that the
implementation process could well impact upon the ‘constitutional question’
if a majority of the people of Northern Ireland become sufficiently
unimpressed with the choices the UK government are making on their behalf.
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