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About the Centre for Cross Border Studies

The Centre for Cross Border Studies is a not-for-profit organisation providing research, training,
information and management support to groups and organisations working across the
Ireland/Northern Ireland border. The Centre researches, develops and promotes co-operation across
the Irish border in a wide range of practical areas, notably capacity-building for cooperation,
governance, education, health, the economy and citizens’ information, and works with a wide range
of actors engaged in cross-border issues in other parts of Europe and beyond.?

The Centre has a specific and unique role in contributing to increased social, economic and territorial
cohesion by:

e Promoting and improving the quality of cross-border cooperation between public bodies, and
between public bodies, business and civil society;

¢ Improving the capacity of people involved in social and economic development of the island to
engage in mutually beneficial cross-border cooperation; and

¢ Addressing information gaps and other barriers that constrain cross-border mobility and cross-
border cooperation through research and provision of resources, and other practical support.

! This submission serves as supplementary evidence to that given by the Centre for Cross Border Studies’
Deputy Director, Dr Anthony Soares, when he appeared before the Committee on 15 November 2017.
? For more detail see www.crossborder.ie.



http://www.crossborder.ie/

Given the potential impacts on cross-border cooperation, the Centre has been devoting considerable
energy to the issue of Brexit, and has followed closely the ongoing negotiations on the UK’s
withdrawal from the EU. What follows, therefore, are the Centre’s considerations on the possible
implications for cross-border cooperation and reciprocal healthcare arrangements between
Northern Ireland and the Republic of Ireland in light of the conclusions reached by the UK
Government and the European Commission at the end of the first stage of negotiations, as
detailed in their Joint Report.?

1. The section relating to Ireland and Northern Ireland in the Joint Report (paragraphs 42 to 56)
contains some potentially important references with relevance for the post-Brexit future of cross-
border cooperation, including in the area of health and reciprocal arrangements. These include:

e “that the Good Friday or Belfast Agreement [...] must be protected in all its parts, and that
this extends to the practical application of the 1998 Agreement on the island of Ireland and
to the totality of the relationships set out in the Agreement” (para 42);

e “The United Kingdom recalls its commitment to protecting the operation of the 1998
Agreement, including its subsequent implementation agreements and arrangements, and to
the effective operation of each of the institutions and bodies established under them” (para
43);

e “Cooperation between Ireland and Northern Ireland is a central part of the 1998 Agreement
and is essential for achieving reconciliation and the normalisation of relationships on the
island of Ireland. In this regard, both Parties recall the roles, functions and safeguards of the
Northern Ireland Executive, the Northern Ireland Assembly, and the North-South Ministerial
Council (including its cross-community provisions) as set out in the 1998 Agreement. The
two Parties have carried out a mapping exercise, which shows that North-South cooperation
relies to a significant extent on a common European Union legal and policy framework.
Therefore, the United Kingdom’s departure from the European Union gives rise to
substantial challenges to the maintenance and development of North-South cooperation”
(para 47);

e “The United Kingdom remains committed to protecting and supporting continued North-
South and East-West cooperation across the full range of political, economic, security,
societal and agricultural contexts and frameworks of cooperation, including the continued
operation of the North-South implementation bodies” (para 48);

e “Both Parties acknowledge that the 1998 Agreement recognises the birth right of all the
people of Northern Ireland to choose to be Irish or British or both and be accepted as such.
The people of Northern Ireland who are Irish citizens will continue to enjoy rights as EU
citizens, including where they reside in Northern Ireland. Both Parties therefore agree that
the Withdrawal Agreement should respect and be without prejudice to the rights,
opportunities and identity that come with European Union citizenship for such people and,
in the next phase of negotiations, will examine arrangements required to give effect to the
ongoing exercise of, and access to, their EU rights, opportunities and benefits” (para 52); and

3 European Commission and HM Government, “Joint report from the negotiators of the European Union and
the United Kingdom Government on progress during phase 1 of negotiation under Article 50 TEU on the
United Kingdom’s orderly withdrawal from the European Union” (8 December 2017),
https://ec.europa.eu/commission/sites/beta-political/files/joint report.pdf.
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e “Both Parties recognise that the United Kingdom and Ireland may continue to make
arrangements between themselves relating to the movement of persons between their
territories (Common Travel Area), while fully respecting the rights of natural persons
conferred by Union law. The United Kingdom confirms and accepts that the Common Travel
Area and associated rights and privileges can continue to operate without affecting Ireland’s
obligations under Union law, in particular with respect to free movement for EU citizens”
(para 54).

2. Central to many of these references is the status of the 1998 Belfast/Good Friday
Agreement, which — as has been the case in previous moments in the run-up to and during these
negotiations — both parties agree “must be protected in all its parts”. That protection necessarily
extends to cooperation between Northern Ireland and the Republic of Ireland (as well as between
the island of Ireland and Great Britain — the East-West dimension), and to the continued operation of
the North-South implementation bodies. Therefore, this must be interpreted as a commitment that
includes the post-Brexit continuation of cooperation on health as one of the areas of cooperation
identified under the Belfast/Good Friday Agreement and taken on by the North South Ministerial
Council,* as well as of the implementation bodies created as a result of the Agreement, which
includes the Food Safety Promotion Board/Safefood.’

3. However, the Joint Report also notes how a common European legal and policy framework
(most notably EU Cohesion Policy in relation to the latter) has, until now, underpinned and
facilitated North-South cooperation, and that Brexit will give rise to “substantial challenges to the
maintenance and development of North-South cooperation” (para 47). Indeed, how Brexit may
impact on cooperation on health between Northern Ireland and the Republic of Ireland was an issue
discussed by the relevant Ministers at the North South Ministerial Council Health and Food Safety
Meeting in November 2016, with the Joint Communiqué stating: “Ministers noted that each
jurisdiction is continuing to deepen its analysis on the implications of the UK Referendum. They
recognised the challenging nature of this work when it is not yet known what new arrangements
may emerge as regards the UK’s future relationship with the EU”.°

4, Post-Brexit UK divergence from the EU’s legal and policy framework will undermine the
ability of the relevant institutions and bodies created under the 1998 Belfast/Good Friday
Agreement to engage in effective cross-border and wider North-South cooperation, including in
relation to cooperation on health and the provision of reciprocal healthcare arrangements.
Healthcare provision on a cross-border basis (such as through the Radiotherapy Unit at Altnagelvin

* Of the 12 areas for possible cooperation between Northern Ireland and the Republic of Ireland listed in the
Belfast/Good Friday Agreement, six were selected to be taken forward by the North South Ministerial Council.
As well as health, these were agriculture, education, the environment, tourism and transport. See
https://www.northsouthministerialcouncil.org/areas-of-cooperation. It should be noted that the 2006 St
Andrew’s agreement included a provision that, under the auspices of the North South Ministerial Council, the
Northern Ireland Executive and the Irish Government should examine “the case for additional bodies and areas
of cooperation”.

® For an overview of the remit of this body, see https://www.northsouthministerialcouncil.org/food-safety-
promotion-board.

® North South Ministerial Council, “Health and Food Safety Joint Communiqué 9 November 2016”,
https://www.northsouthministerialcouncil.org/publications/health-and-food-safety-joint-communique-9-
november-2016.
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Hospital) or on a wider North-South basis (as through the All-Island Congenital Heart Disease
Network) would be complicated if the UK were to depart from current common frameworks relating
to the recognition of professional qualifications, food safety standards, and regulations pertaining to
pharmaceuticals, medical devices and cosmetics. Post-Brexit UK policy and regulatory divergence
from EU frameworks would result in obstacles to cooperation in healthcare provision that would
reduce its effectiveness, obliging those involved in such cooperation to find ways to manoeuvre
between two different policy approaches and sets of regulations and standards, and requiring an
investment of additional resources that could ultimately lead to the reduction of levels of
cooperation.

5. In light of the above, therefore, it is of paramount importance that legislators ensure the UK
Government’s withdrawal from the European Union does not result in a limited degree of protection
to the 1998 Belfast/Good Friday Agreement in all its parts, which preserves the institutions and
bodies established under it, but reduces their current scope for cooperation due to UK divergence in
policies and standards, including in relation to healthcare provision. Brexit will not have safeguarded
the 1998 Agreement if it does so more in terms of the letter of the Agreement than its spirit, leaving
its formal architecture intact but draining it of one of its signs of vitality — its lifeblood — that is:
cooperation.

6. To avoid this outcome, attention must be paid to how the agreements reached in principle
at the conclusion of the first phase of the Article 50 negotiations are formalised during the second
phase. The supplementary negotiating directives approved by the European Council on 29 January
2018 made this clear from the outset, stating that “Negotiations in the second phase should
furthermore translate into clear and unambiguous legal terms the results of the negotiations,
including those obtained during the first phase”.” This will include what was proposed in paragraph
49 of the Joint Report, which has an immediate bearing on the issue of UK post-Brexit divergence.
The report states that to protect North-South cooperation and to avoid a “hard border”, in the
absence of a EU-UK relationship comprehensive enough to encompass these objectives or of specific
solutions to address the unique circumstances of the island of Ireland, “the United Kingdom will
maintain full alignment with those rules of the Internal Market and the Customs Union which, now
or in the future, support North-South cooperation, the all-island economy and the protection of the
1998 Agreement” [emphasis added]. Given that cooperation in the area of health provision not only
implies reliance on a highly mobile workforce currently operating under the principle of the freedom
of movement of people, but also on overarching EU regulatory frameworks, it is imperative that the
United Kingdom maintain full alignment across the range of rules of the Internal Market and
Customs Union, and that the UK Government does not attempt to restrict alignment to facilitate
continued North-South cooperation in selected areas, such as energy and/or agriculture.

7. The ability of citizens on the island of Ireland to continue to access healthcare services in the
other jurisdiction to the same extent as is currently the case will be dependent on, among other

7 Council of the European Union, “ANNEX to the COUNCIL DECISION supplementing the Council Decision of 22
May 2017 authorising the opening of the negotiations with the United Kingdom of Great Britain and Northern
Ireland for an agreement setting out the arrangements for its withdrawal from the European Union -
Supplementary directives for the negotiation of an agreement with the United Kingdom of Great Britain and
Northern Ireland setting out the arrangements for its withdrawal from the European Union” (29 January 2018),
http://www.consilium.europa.eu//media/32504/xt21004-ad01re02en18.pdf.
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factors, how the rights and privileges associated with the Common Travel Area will be protected
post-Brexit, bearing in mind the crucial fact that CTA arrangements are only applicable to Irish and
UK citizens,® thereby excluding non-Irish EU citizens (and others) living on the island of Ireland. In
setting out how it will ensure mechanisms are in place to support reciprocal healthcare provision
across the Irish border as part of the second phase of the Brexit negotiations, the UK Government
will have to take into account the existing recourse by citizens and health authorities to EU
instruments. These include Regulation 883/2004 on the coordination of social security systems,
Directive 2011/24/EU on the application of patients’ rights in cross-border healthcare, and the
European Health Insurance Card (EHIC).’

8. The post-Brexit status of EU directives and regulations relating to access to health provision,
which are addressed in the Joint Report in the wider context of citizens’ rights (as in paragraphs 29
to 31, for example), must also be seen in relation to the specific context of citizenship as set out in
the 1998 Belfast/Good Friday Agreement. Confirming that the “people of Northern Ireland who are
Irish citizens will continue to enjoy rights as EU citizens, including where they reside in Northern
Ireland”, the report states “the Withdrawal Agreement should respect and be without prejudice to
the rights, opportunities and identity that come with European Union citizenship for such people
and, in the next phase of negotiations, will examine arrangements required to give effect to the
ongoing exercise of, and access to, their EU rights, opportunities and benefits” (para 52). These
rights, opportunities and benefits include those related to healthcare, and whilst reciprocal
arrangements may be found by the UK and Irish Governments under the CTA to enable cooperation
across the Irish border, the UK and EU will have to find ways of ensuring Irish citizens in Northern
Ireland are able to exercise their EU rights to access healthcare provision in other EU Member States
other than the Republic of Ireland. If agreement is reached on the means to ensure those of Irish
citizenship in Northern Ireland can continue to exercise their EU rights, unless such rights are
extended to all UK citizens, this will result in a differentiated set of EU entitlements within Northern
Ireland, with access to healthcare services in EU Member States for those who have exercised or will
in future exercise their right under the 1998 Agreement to claim Irish citizenship, which will not be
available to those in Northern Ireland who would not wish to do so.

® Of course, with some specific exceptions, CTA arrangements also extend to the Isle of Man and the Channel
Islands.

% In 2016 there were 660,329 valid EHICs in circulation in Northern Ireland. The Department of Health (NI)
advised that 81 applications had been approved under the S2 scheme from 2011/12 to 2015/16, and that from
2013 to 2016 99 applications had been approved for reimbursement of cross-border treatment under the
Directive, with 26 applications pending approval (see Northern Ireland Assembly Research and Information
Service, Briefing Paper 70/16, “Health and Social Care in NI — Areas of EU Competence, Action and Support —
Potential Areas of Impact on Health and Social Care as a result of EU Referendum Decision”, 13 October 2016,
http://www.niassembly.gov.uk/globalassets/documents/raise/publications/2016-
2021/2016/health/7016.pdf). Furthermore, in evidence to the Oireachtas Joint Committee on Health in March
of this year, officials from the Irish Department of Health stated that 237 inpatient treatments were
undertaken in 2016 under the Directive, with 213 of those taking place in Northern Ireland. In the same year, a
further 1,501 outpatient and day cases were reimbursed under the directive, with 479 going to Northern
Ireland (see Houses of the Oireachtas, Joint Oireachtas Committee on Health, “Implications for Health Sector
of United Kingdom’s Withdrawal from the EU: Discussion”, 8 March 2017,
http://oireachtasdebates.oireachtas.ie/Debates%20Authoring/DebatesWebPack.nsf/committeetakes/HEJ2017
030800002).
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9. It is imperative that the UK Government, in putting in place mechanisms to support
reciprocal healthcare provision across the lIrish border and to enable Irish citizens resident in
Northern Ireland to continue to assert their EU rights, opportunities and benefits to access health
services in other EU Member States, does not place the financial burden to sustain them on the
Northern Ireland budget. Although health is one of the areas devolved to the Northern Ireland
Assembly, and the EU (Withdrawal) Bill currently being debated in Parliament should ensure the
devolved administration (when it is once more operational) retains full powers to legislate in
accordance with its own needs (including by opting to maintain alignment with relevant EU
regulations), the UK Government should not expect the Northern Ireland administration to employ
its own financial resources to enable the operation of mechanisms put in place to address issues
arising from a situation it was not responsible for.

10. To guarantee continued and improved cooperation between Northern Ireland and Ireland in
the provision of healthcare, it is essential the UK Government secures Northern Ireland’s post-Brexit
participation in the EU’s Territorial Cooperation Programmes (INTERREG and PEACE), as well as
transnational programmes (such as the successor to Horizon 2020). Flagship cross-border health
initiatives funded by the Governments in Dublin and Belfast (such as the Radiotherapy Unit in
Altnagelvin Hospital) have been enabled by the accumulated experience of health service providers
working on EU-funded cross-border projects.'® Without Northern Ireland’s continued participation in
these EU programmes the ability of those within the health sector to gain the necessary knowledge
and understanding of their counterparts in the Republic of Ireland will be severely reduced, with
negative consequences for future provision of cross-border and all-island healthcare services. The
UK Government must ensure, therefore, that what is outlined in paragraph 55 of the Joint Report in
relation to the PEACE and INTERREG programmes is carried through to confirmation Northern
Ireland will be fully able to participate in these programmes, with the UK Government providing the
necessary budgetary contributions.

%70 illustrate this, see the recent announcement of the INTERREG-funded project providing a cross-border
centre of research excellence within the field of cardiovascular medicine:
https://www.ulster.ac.uk/news/2018/january/ulster-university-leads-on-8.2m-cross-border-collaborative-
research-centre-to-improve-cardiovascular-care.
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