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This response has been prepared by the Centre for Cross Border Studies as a contribution to
the House of Commons Northern Ireland Affairs Committee’s inquiry into the effectiveness
of the institutions of the Belfast/Good Friday Agreement.*

About The Centre for Cross Border Studies

The Centre for Cross Border Studies, based in Armagh, Northern Ireland, has a strong
reputation as an authoritative advocate for cross-border cooperation and as a valued source
of research, information and support for collaboration across borders on the island of
Ireland, Europe and beyond.

The Centre empowers citizens and builds capacity and capability for cooperation across
sectors and jurisdictional boundaries on the island of Ireland and further afield. This mission
is achieved through research, expertise, partnership and experience in a wide range of
cross-border practices and concerns (for more details visit www.crossborder.ie).

The response that follows is informed by the Centre’s particular knowledge of and
experience in engaging with political representatives and officials on cross-border socio-
economic development involving a range of sectors from both Northern Ireland and Ireland,
including public bodies, business and civil society. It focuses on those issues of greatest
relevance to the Centre for Cross Border Studies’ work, and is only intended to outline the
Centre’s concerns, which can be set out in greater detail at the Committee’s request.

The design of the Strand One institutions

1. There is a fundamental issue that must be addressed before considering the extent
to which the Belfast/Good Friday Agreement’s Strand One institutions have been successful
and, more importantly, whether they require modification. This issue is one the Centre for

! This response was authored by Dr Anthony Soares, Director of the Centre for Cross Border Studies.
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Cross Border Studies raised in its submission to this Committee’s 2020 inquiry into the New
Decade, New Approach agreement, where we stated that ‘the most intricate and well-
designed institutions will not function if those who inhabit them are not fully and actively
supportive of all of their constitutive elements and functions and of the Agreement that
established them’.? The effectiveness of the Strand One institutions, and therefore of the
proper operation of Strands Two and Three, is entirely dependent on all parties’
commitment to and fulfilment of what was set out in the Declaration of Support that
constitutes part of the 1998 Agreement, and reaffirmed in the Northern Ireland Executive
Formation Agreement within New Decade, New Approach. Crucially, it is important to
recognise that contrary to what was set out in the Belfast/Good Friday Agreement, a Bill of
Rights for Northern Ireland has not materialised, and the Civic Forum that was established
was not reinstated following the institutions’ collapse in 2002. These are significant deficits.

2. During the periods in which they have been functioning, and within the terms set out
in the Good Friday/Belfast Agreement and the Northern Ireland Act 1998, the Strand One
institutions have enabled cross-community government and Assembly scrutiny of legislation
in Northern Ireland. Indeed, both the Agreement and the Northern Ireland Act have 13
references to the concept of ‘cross-community’, including on how the need for cross-
community representation and consent within the Strand One institutions is equally
necessary for those institutions’ participation in the institutions under Strands Two and
Three. However, both the 1998 Agreement and the Act set out how ‘cross-community’ is to
be generally conceived as consent from ‘designated Nationalists’ and ‘designated Unionists’,
with the 2006 St Andrews Agreement and Northern Ireland (St Andrews Agreement) Act
2006 arguably cementing a Nationalist-Unionist binary through the changes made to the
process of nominations for First Minister and Deputy First Minister. Notwithstanding, the
Strand One institutions have enabled — in the sense of made possible — cross-community
government within the terms set out in the 1998 Agreement and subsequent implementing
agreements and enacting legislation.

3. Over the course of five mandates, 215 pieces of Northern Ireland Assembly
legislation received Royal Assent.® In comparison, 347 pieces of legislation from the Scottish
Parliament received Royal Assent in the period 1999-2022.* Therefore, bearing in mind the
prolonged periods in which the Northern Ireland Assembly and Executive were not
functioning, the Strand One institutions should be seen as comparably effective as law-
making bodies. However, while the legislation passed by those institutions covers a wide
range of policy areas it has failed to address a number of crucial issues, as reflected in the

? Centre for Cross Border Studies, “Submission to the Northern Ireland Affairs Committee’s Inquiry into the
New Decade, New Approach Agreement” (17 April 2020), paragraph 9.
® This comprises 35 Executive Bills and 9 Non-Executive Bills in the 2017-2022 mandate, 1 Executive Bill in the
2016-17 mandate, 58 Executive Bills and 7 Non-Executive Bills in the 2011-16 mandate, 64 Executive Bills and 5
Non-Executive Bills in the 2007-11 mandate, and 36 Executive Bills in the 1999-2002 mandate (see
http://www.niassembly.gov.uk/assembly-business/legislation/).
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priorities for the restored Executive set out in New Decade, New Approach: transforming
our health service; transforming other public services, particularly in education and justice;
investing for the future; delivering a fair and compassionate society; and delivering a new
Programme for Government. The ongoing failure to properly address these issues, the
Centre would argue, is not due to the design of the Strand One institutions but rather to a
lack of political will and leadership.

4, There can be no doubt that Northern Ireland has not enjoyed stable government
since Ministers first took office on 2" December 1999. According to FactCheckNI, the Strand
One institutions have been suspended for 3,162 days and boycotted for a further 154 days
since that date.? Such instability not only prevents the proper functioning of the Strand One
institutions that leaves people without a local government, and departments and civic
society organisations without budgetary certainties; it also prevents the North South
Ministerial Council from operating and means Northern Ireland has no Executive presence
at the British Irish Council. This would suggest that — given the ability of the largest parties
with a right to Executive seats to unilaterally prevent the functioning of the institutions —
the current design of Strand One does not provide for stable government in Northern
Ireland.

5. Although it was stated earlier in this submission that the Strand One institutions
have enabled cross-community government within the terms set out in the Good
Friday/Belfast Agreement and the Northern Ireland Act 1998, this does not translate as
offering effective representation within the Strand One institutions for those who identify as
neither nationalist or unionist. This situation is particularly evident where cross-community
votes are required for parallel consent, which effectively discounts the votes of those who
identify as neither nationalist nor unionist.

The design of Strand Two

6. The extent to which cooperation between the Northern Ireland Executive and the
Irish Government has developed under Strand Two has been repeatedly hindered by
political instability under Strand One. A fully functioning North South Ministerial Council
would normally meet 27 times a year across its sectoral, plenary and institutional formats.
In the last six years there have been 31 meetings in total, with many of those in 2020 taking
place via videoconference due to the Covid-19 pandemic. While these figures do not
diminish the value of the North-South cooperation that was able to take place whenever
there was a Northern Ireland Executive at the NSMC table, or the ongoing North-South work
of the NSMC Joint Secretariat, government departments, the Strand Two implementation
bodies, local authorities and many civic society organisations even when the NSMC has not
been functioning, they nevertheless represent a failure to maximise the potential of cross-
border cooperation. That failure is further evidenced by the fact that no additional areas for

> FactCheckNI, “Has the Executive been in a state of collapse for 40% of its existence?” (8 November 2022),
https://factcheckni.org/articles/has-the-executive-been-in-a-state-of-collapse-for-40-of-its-existence/.
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cooperation have been added to the remit of the NSMC since the Belfast/Good Friday
Agreement.

7. Strand Two of the 1998 Agreement stated that ‘Consideration should be given to the
establishment of an independent consultative forum appointed by the two administrations,
representative of civil society, comprising the social partners and other members with
expertise in social, cultural, economic and other issues’. With no such forum having been
established, the St Andrews Agreement set out that ‘The Northern Ireland Executive would
support the establishment of an independent North/South consultative forum appointed by
the two administrations and representative of civil society’. The St Andrews Agreement
makes clear where responsibility lies for the failure to establish this North-South forum —
which has yet to be established — and it is indicative of a wider failure to fully exploit the
opportunities from North-South cooperation. It is not the design of Strand Two or of the
NSMC that gives rise to these failures, but rather the lack of stable government in Northern
Ireland and the underlying weaknesses in parties’ commitment to and fulfilment of what
was set out in the Declaration of Support to the Good Friday/Belfast Agreement and
reaffirmed in New Decade, New Approach. Whereas, as was noted earlier, North-South
cooperation — which is an integral element of the ongoing peace and reconciliation process
— continues even in the absence of a functioning NSMC, responses to the Centre for Cross
Border Studies’ quarterly surveys on North-South and East-West cooperation consistently
highlight how the political instability that results in the failure of the NSMC to operate
undermines confidence and impacts on organisations’ ability to plan their cross-border
cooperation activities. The same applies to the East-West dimension, although in this case
the underlying political context is not confined to Northern Ireland.®

Strand Three

8. The Centre for Cross Border Studies considers the institutions under Strand Three of
the Belfast/Good Friday Agreement to be ideal vehicles for cooperation between the UK and
Irish Governments. Indeed, in the run-up to and in the wake of the UK’s referendum on its
membership of the European Union, the Centre has repeatedly pointed to increased
importance of these institutions. In 2017 the Irish Government also indicated the value it
wished to place on them, stating that with ‘official Irish-UK interaction within the EU coming
to an end, the fullest use will be made of the various structures for dialogue between
administrations, including the annual summits between the Taoiseach and the UK Prime
Minister, the British-Irish Intergovernmental Conference and the British-Irish Council (both
established under the 1998 Good Friday Agreement), links with devolved UK administrations

® The Centre for Cross Border Studies began these quarterly surveys in the first quarter of 2021, with the
purpose of monitoring the extent to which the necessary conditions for North-South and East-West
cooperation are being maintained following the end of the Brexit transition period and the entering into
operation of the Protocol on Ireland/Northern Ireland. To access the results of these surveys, visit
https://crossborder.ie/what-we-do/projects/maintaining-the-necessary-conditions-for-cooperation-and-cross-

border-lives/.
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and other relevant arrangements'.7 However, it is the view of the Centre that the potential
value of these institutions has not necessarily been reflected in the frequency of meetings of
the British Irish Intergovernmental Conference (with the BIIGC being notably absent during
prolonged periods) or in the importance given to the Strand Three institutions, which would
be more properly signalled through the regular attendance of the UK Prime Minister and
Irish Taoiseach.

9. Although it is hoped the more recent positive indications will endure, the UK’s
withdrawal from the European Union undoubtedly placed severe strains on UK-Irish
relations and on the ability of both Governments to cooperate. This has meant that the
Strand Three institutions, and particularly the BIIGC, have not been sufficiently used as a
space to jointly consider the potential implications for cooperation and relations of actions
to be implemented by either side. An example of this is the UK Government’s introduction,
through the Nationality and Borders Act 2022, of the Electronic Travel Authorisation
requirement for entry into the UK by non-visa nationals.

10. While this Committee’s focus is on cooperation between the UK and Irish
Governments under Strand Three, the Centre would highlight here what it considers as a
potential additional channel for East-West cooperation and relations that was not included
within the Good Friday/Belfast Agreement. Whereas the 1998 Agreement set out the
establishment of a Civic Forum under Strand One, and suggested the establishment of an
independent consultative forum under Strand Two, no such equivalent forum was
considered under Strand Three.

Reform of the institutions and mechanisms for change

11. In the first in a series of Briefing Papers published by the Centre for Cross Border
Studies in collaboration with Co-operation Ireland prior to the UK’s referendum on EU
membership, it was suggested that ‘In the event of a Brexit it is quite possible that there will
be pressure to revisit the 1998 Belfast/Good Friday Agreement and perhaps to revise the
1998 Northern Ireland Act’.? It went on to add:

Although agreements such as the 1998 Belfast/Good Friday Agreement need not be
seen as immutable and incapable of reflecting changing circumstances, a Brexit
could lead to the possibility of an unpicking of the Agreement and political divisions
in Northern Ireland on how the UK’s withdrawal from the EU should be reflected in a
revised Agreement, particularly in regards to Strands Il (dealing with North-South
relations) and Il (dealing with inter-governmental relations). The UK’s withdrawal
from the EU would also precipitate a revision of the institutional relations between

’ Government of Ireland, Ireland and the negotiations on the UK’s withdrawal from the European Union: The
Government’s approach (May 2017), p.19, http://www.merrionstreet.ie/en/EU-

UK/Key Irish Documents/Government Approach to Brexit Negotiations.pdf.

& Centre for Cross Border Studies, EU Referendum Briefing Papers, “Briefing Paper 1: The UK Referendum on
Membership of the EU: What does it mean for us?” (March 2016), p.5.
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Ireland and the UK’s constituent nations, as well as between the UK Government and
the devolved UK institutions (p.6).

However, this Briefing Paper also noted the need for and the potential difficulties in
reaching a consensus on any potential revisions. Of course, the 1998 Agreement itself sets
out the possibilities for review of the institutions established by the Agreement, notably in
the section “Review procedures following implementation”. Importantly, it states that ‘Each
institution may, at any time, review any problems that may arise in its operation and, where
no other institution is affected [emphasis added], take remedial action in consultation as
necessary with the relevant Government or Governments’. Given the interdependence of all
three strands of the 1998 Agreement and of their respective institutions — particularly those
under Strands One and Two — reforms to any one strand would have to seriously consider
the potential implications for the operation of institutions in the other two.

12. In terms of any potential reforms to the institutions established under the
Agreement in order to address the challenges faced by Northern Ireland today, the Centre
stresses the need for mechanisms to be put in place to consider what those reforms might
be as well as to initiate any changes. It is essential, in this regard, that not only should the
views of and consensus among political parties in Northern Ireland be sought, but that the
voice of civic society should also be heard. Although this Committee’s inquiry can be
regarded as a positive move in that direction, a more encompassing initiative is needed to
properly consult with civic society in Northern Ireland as to what reforms may be necessary,
which could include changes to the process of nominations for First Minister and Deputy
First Minister, securing effective representation for those who identify as neither nationalist
or unionist, and ensuring the principles underpinning the Declaration of Consent are
embedded in such a way that no one party that stands for election to the Northern Ireland
Assembly can prevent the institutions from functioning.

13. In light of the above, the Centre recommends the establishment of an equivalent
body to the Northern Ireland Civic Forum and not — as the Centre stressed in its submission
to this Committee’s inquiry on New Decade, New Approach — a limited body such as the
Compact Civic Advisory Panel. Moreover, the Centre calls for the establishment of a North-
South civic society consultative forum, as was set out in the St Andrews Agreement. Finally,
the Centre recommends an all-islands civic society forum, thereby mirroring all three
strands of the Good Friday/Belfast Agreement and the totality of relations it represents.
Reforms to the Agreement’s institutions must not be undertaken without active and
effective engagement with civic society, acknowledging that civic society within Northern
Ireland, across the island of Ireland, and across these islands can be an invaluable supporter
and enabler of those institutions.



