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Executive Summary  

¶ The UK-Ireland border is not simply a physical line that separates Northern 

Ireland from the Republic of Ireland. Instead, the border exists in the way the 

law, policies and associated practices are applied within and across the 

different parts of these islands.  

¶ Rather than through physical checks at the geographical borderline, control 

of the border after Brexit will be exercised through legislative changes and 

administrative processes that regulate citizenship- and socio-economic rights 

and entitlements.  

¶ .ƻǊŘŜǊ ŎƻƴǘǊƻƭ Ŏŀƴ ōŜ ŀŎƘƛŜǾŜŘ ǘƘǊƻǳƎƘ ΨǇƻƛƴǘǎ ƻŦ ŎƻƴǘŀŎǘΩ ς your landlord, 

bank or GP can be required to check on your immigration status. This can 

have negative implications for the loss of individual privacy and for social 

cohesion. 

¶ All citizens will be affected by such changes, regardless of their nationality. 

¶ The continued openness of the UK-Ireland border to the movement of 

different categories of people after Brexit cannot be deduced or guaranteed 

on the basis of the progress achieved through the EU-UK Brexit negotiations 

so far.  

¶ Leaving the European single market and customs union means that checks on 

all kinds of movement through the UK-Ireland border will be necessary. 

¶ Numerous categories of EU citizens (e.g. depending on time of accession or 

circumstances of previous residence) already exist in Northern Ireland and 

they will enjoy different rights to movement after Brexit. Such differentiation 

of rights within Northern Ireland will be damaging to social cohesion. 

¶ Equally damaging is the potential for creating a dƛŦŦŜǊŜƴǘƛŀǘƛƻƴ ƻŦ ŎƛǘƛȊŜƴǎΩ 

rights and entitlements between Irish and British citizens within Northern 

Ireland. There has been no discussion to date in relation to the rights of 

Northern Ireland-born citizens who choose not to exercise their right to an 

Irish passport. 

¶ The Charter of Fundamental Rights and the Human Rights Act of 1998 protect 

ŀ ƴǳƳōŜǊ ƻŦ ŎƛǘƛȊŜƴǎΩ ŀƴŘ human rights in Northern Ireland, while the 

European Convention on Human Rights is embedded in the Good Friday 

Agreement to safeguard the work of the democratic institutions in Northern 

Ireland. Plans to withdraw from or repeal any or all of these protections 

undermines the equivalence of a rights regime north and south of the UK-

Ireland border and the ability for structured North-South co-operation.  
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1. Introduction  
 

/ƛǘƛȊŜƴǎΩ ǊƛƎƘǘǎΣ ŀƴŘ ǘƘŜ ƳŜŎƘŀƴƛǎƳǎ ƛƴ ǇƭŀŎŜ ǘƻ ǇǊƻǘŜŎǘ ǘƘŜƳΣ are part of the 

legal regime of a border and can tell us a lot about how it regulates the 

movement of people. Leaving the European Union means shedding off its legal 
1ǊŜƎƛƳŜΣ ƛƴŎƭǳŘƛƴƎ ǘƘŜ ƭŜƎŀƭ ōŀǎŜ ŦƻǊ ǎƻƳŜ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘǎ and, therefore, opens 

the question of the effects of such change on the UK-Ireland border. 
 
In this paper2 ǿŜ ŜȄŀƳƛƴŜ ǘƘŜ ǊŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘǎ ƛƴ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘ ŀŦǘŜǊ 
Brexit and the UK-Ireland border. To understand this relationship it is important to remember, 
as we argued in Briefing Paper 1, that: 
 

¶ Borders are not simply physical lines that separate states. Instead, borders 

exist in the way different legislation, policies and associated practices (e.g. 

ǿƛǘƘ ǊŜǎǇŜŎǘ ǘƻ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘǎΣ ƛƳƳƛƎǊŀǘƛƻƴΣ ƻǊ ǘǊŀŘŜύ ŀǊŜ ŀpplied within and 

between states.  

¶ Border regimes (i.e. systems of legal rules, policies, and their associated 

practices) regulate not just movement (of people or of goods and services) 

across borders but extend to every aspect of social and commercial life.   

¶ Changes in the rules and practices for regulating one type of movement (e.g. 

of people) ŀŦŦŜŎǘ ŀ ōƻǊŘŜǊΩǎ ƻǇŜƴƴŜǎǎ ǘƻ ƻǘƘŜǊ ǘȅǇŜǎ ƻŦ ƳƻǾŜƳŜƴǘ όŜΦƎΦ ƻŦ 

goods); 

¶ The lack of visible physical infrastructure at the post-Brexit UK-Ireland border 

would not in itself mean that the border will remain ΨopenΩ or ΨfrictionlessΩ. 
 
Below we first ŜȄǇƭŀƛƴ ǘƘŜ ǎƛƎƴƛŦƛŎŀƴŎŜ ƻŦ ŎƘŀƴƎƛƴƎ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘǎ ŦƻǊ ǘƘŜ ŦǳǘǳǊŜ ƻŦ ǘƘŜ ¦Y-
Ireland border. We then outline current areas of agreement between the UK and the EU in 
negotiating the future of reciprocal EU-¦Y ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘǎ ŀƴŘ ǇǊƻǘŜŎǘƛƻƴǎ after Brexit. We 
further discuss how Brexit may affect citizensΩ rights associated with the Belfast/Good Friday 
Agreement and the Common Travel Area, before summarising the main implications for the 
UK-Ireland border. 
 
 

 

                                                           
1 {ŜŜ ŘƛǎŎǳǎǎƛƻƴ ƛƴ aŎ/ǊǳŘŘŜƴΣ /Φ όнлмтύ Ψ¢ƘŜ DƻƻŘ CǊƛŘŀȅ !ƎǊŜŜƳŜƴǘΣ .ǊŜȄƛǘΣ ŀƴŘ wƛƎƘǘǎΩ. A Royal Irish Academy 
ς British Academy Brexit Briefing, p. 11. Available at: 
https://www.britac.ac.uk/sites/default/files/TheGoodFridayAgreementBrexitandRights_0.pdf . The author notes 
that although the UK government has committed to translating EU law into domestic law through the EU 
(Withdrawal) Bill (currently being debated in Parliament), ŦǳǘǳǊŜ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴǎ ǿƛƭƭ ōŜ ΨǳƴŘŜǊ ƴƻ ƻōƭƛƎŀǘƛƻƴ ǘƻ 
ǊŜǘŀƛƴ 9¦ ǎǘŀƴŘŀǊŘǎΩ ǎƻ ǘƘŀǘ ΨǇǊƻǾƛǎƛƻƴǎ ŦƻǊ ŀƴŘ ǇǊƻǘŜŎǘƛƻƴǎ ƻŦ ŎƛǘƛȊŜƴǎΩ ŀƴŘ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛƴ ǘƘŜ ¦Y ǿƘƛŎƘ ŀǊŜ 
ŎǳǊǊŜƴǘƭȅ ŘŜǊƛǾŜŘ ŦǊƻƳΣ ƻǊ ǎǳǇǇƻǊǘŜŘ ōȅΣ 9¦ ƭŀǿ Ŏŀƴ ōŜ ŎƘŀƴƎŜŘ ƻǾŜǊ ǘƛƳŜΩ.  
2 Prepared for CCBS by Dr Milena Komarova, Research Officer. 

https://www.britac.ac.uk/sites/default/files/TheGoodFridayAgreementBrexitandRights_0.pdf
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2. (Ï× ÁÒÅ ÃÉÔÉÚÅÎÓȭ ÒÉÇÈÔÓ ÉÍÐÏÒÔÁÎÔ ÆÏÒ ÔÈÅ ÆÕÔÕÒÅ ÏÆ ÔÈÅ ÂÏÒÄÅÒȩ 
 

It is essential to appreciate that while the effects of Brexit on the border will be 

more obviously experienced by people who move across it regularly (for 

instance frontier workers), or who live in a border area, exiting the EU will affect 

everyone resident in Northern Ireland. .ŜŎŀǳǎŜ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘǎ ŀǊŜ ŜƴŀŎǘŜŘ ƻƴ ŀ 

daily basis at every point of contact with public institutions, services or private 

busƛƴŜǎǎŜǎΣ ΨǘƘŜ ōƻǊŘŜǊΩ ŎƻƳŜǎ ƛƴǘƻ ŜȄƛǎǘŜƴŎŜ ŦƻǊ citizens on every occasion 

when their eligibility to avail of these services is judged.  

 
An example of how the border works specifically to control movement and immigration is, by 
ǘƘŜ ¦Y ƎƻǾŜǊƴƳŜƴǘΩǎ ƻǿƴ ŀŘƳƛssion,3 through controlling access to the labour market and 
social security, rather than simply controlling ΨŜƴǘǊȅ ŀǘ ǘƘŜ ¦YΩǎ ǇƘȅǎƛŎŀƭ ōƻǊŘŜǊΩ.  It has been 
argued in this respect that the current immigration law in the UK4 Ψalready extends 
immigration responsibilities amongst non-state actorsΩ ōȅ ǊŜǉǳƛǊƛƴƎ ƭŀƴŘƭƻǊŘǎΣ ŘǊƛǾƛƴƎ ƭƛŎŜƴǎŜ 
agencies, banks, employers and hospitals to check on ŀ ǇŜǊǎƻƴΩǎ ƛƳƳƛƎǊŀǘƛƻƴ ǎǘŀǘǳǎΣ or risk 
being penalised for failure to do so.5 
 

This is why ΨŎhanges to the border do not necessarily mean the installation of 

guard towers and razor wireΩ. 6 Instead, changes to the border are effected 

through changing the law and the administrative processes that regulate 

citizenship- and socio-economic rights and entitlements, as well as the 

mechanisms for their protection. .ƻǊŘŜǊ ŎƻƴǘǊƻƭ Ŏŀƴ ōŜ ŀŎƘƛŜǾŜŘ ǘƘǊƻǳƎƘ ΨǇƻƛƴǘǎ 

ƻŦ ŎƻƴǘŀŎǘΩ ς your landlord, bank or GP can be required to check on your 

immigration status.  

 

The implementation of these sorts of checks will undoubtedly have worrying 

implications for the loss of individual privacy, and for social cohesion. 
 
Furthermore, specific to Northern Ireland are a number of rights, presently outlined in the 
Belfast/Good Friday Agreement, that have their legal basis in EU law and which will be 
affected by the UK leaving the EU. Also with direct implications for the UK- Ireland border will 

                                                           
3 Ia DƻǾŜǊƴƳŜƴǘ όнлмтύ Ψtƻǎƛǘƛƻƴ ǇŀǇŜǊ ƻƴ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘ ŀƴŘ LǊŜƭŀƴŘΩΣ ǇΦ ммΣ 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/638135/6.3703_DEXEU_North
ern_Ireland_and_Ireland_INTERACTIVE.pdf  
4 E.g. the 2016 Immigration Act which builds on the 2014 Immigration Act. 
5 hΩIŀƎŀƴΣ CΦ όнлмтύΣ BrexitLawNI blog, https://brexitlawni.org/blog/brexit-immigration-control-northern-
ireland/  
6 ŘŜ aŀǊǎΣ {ΦΣ aǳǊǊŀȅΣ /ΦΣ hΩ5ƻƴŀƎƘǳŜΣ !ΦΣ ŀƴŘ ²ŀǊǿƛŎƪΣ .Φ όнлмтύ ΨtƻƭƛŎȅ ǇŀǇŜǊΦ ¢ƘŜ /ƻƳƳƻƴ ¢ǊŀǾŜƭ ŀǊŜŀΥ 
tǊƻǎǇŜŎǘǎ !ŦǘŜǊ .ǊŜȄƛǘΩΣ ǇΦ нΦ 5ǳǊƘŀƳ ¦ƴƛǾŜǊǎƛǘȅΣ 
http://dro.dur.ac.uk/20869/1/20869.pdf?DDC71+DDD19+DDC108+dla0ao  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/638135/6.3703_DEXEU_Northern_Ireland_and_Ireland_INTERACTIVE.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/638135/6.3703_DEXEU_Northern_Ireland_and_Ireland_INTERACTIVE.pdf
https://brexitlawni.org/blog/brexit-immigration-control-northern-ireland/
https://brexitlawni.org/blog/brexit-immigration-control-northern-ireland/
http://dro.dur.ac.uk/20869/1/20869.pdf?DDC71+DDD19+DDC108+dla0ao
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ōŜ ŀƴȅ ŎƘŀƴƎŜǎ ǘƻ ¦Y ŀƴŘ LǊƛǎƘ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘs associated with the loose body of UK-Ireland 
agreements that constitutes the Common Travel Area. We discuss each of these questions in 
separate sub-sections below.  
 

 

3. Progress on agreeing reciprocal EU -5+ ÃÉÔÉÚÅÎÓȭ ÒÉÇÈÔÓ ÁÎÄ 
protections  

 
One of the three key issues identified by the EU-27 ƻƴ ǿƘƛŎƘ ΨǎǳŦŦƛŎƛŜƴǘ ǇǊƻƎǊŜǎǎΩ ǿŀǎ ƴŜŜŘŜŘ 
in order to proceed to the second phase of Brexit negotiations7 was centered on the rights of 
EU and UK citizens residing ƛƴ ŜŀŎƘ ƻǘƘŜǊΩǎ ǘŜǊǊƛǘƻǊƛŜǎ.8 Broadly speaking, the main rights of EU 
citizens across the Union are set out in Articles 20-24 of the Treaty on the Functioning of the 
European Union (TFEU) and include, among others, the right to move, work and reside freely 
within the territory of the member states.9 EU law also provides specific political (e.g. voting) 
rights and rights relating to trade, professional activities and social security within the EU. 10  
 
Furthermore, the TFEU11 provides for two main legal instruments that guarantee the 
protection of human rights and of fundamental freedoms within the Union: The Charter of 
Fundamental Rights of the European Union (the Charter) and the European Convention for the 
Protection of Human Rights (the Convention).12 The continued application in the UK of both 
the Charter and the Convention after Brexit is under question: While there are no immediate 
plans to withdraw from the Convention, notably the 2017 Tory Manifesto only commits to the 
UK remaining signatories to the Convention Ψfor the duration of the next parliamentΩ.13 At the 
same time, the UK Government does not plan to convert the Charter into UK law after Brexit. 
 

                                                           
7 Expected to address the future relationship between the EU and the UK, including trading relationships. 
8 The other two issues beiƴƎ ǘƘŜ ǎƻ ŎŀƭƭŜŘ ΨŘƛǾƻǊŎŜ ǎŜǘǘƭŜƳŜƴǘΩ ōƛƭƭΣ ŀƴŘ to address the problems that arise for the 
Republic of Ireland/Northern Ireland from Brexit.  
9 For a fuller discussion of mobility rights within the EU see our previous work, including CCBS (2016) EU 
Referendum Briefing Papers Briefing Paper 4 ΨThe UK Referendum on Membership of the EU: Citizen MobilityΩΣ 
http://crossborder.ie/site2015/wp-content/uploads/2016/06/CCBS-and-Cooperation-Ireland-EU-Referendum-
Briefing-Paper-4.pdfΤ {ŜŜ ŀƭǎƻ //.{ όнлмсύ ΨThe Referendum on UK Membership of the EU: Freedom of 
Movement of PeopleΩ .ƻǊŘŜǊ tŜƻǇƭŜ .ǊƛŜŦƛƴƎΣ http://borderpeople.info/wp-content/uploads/2016/06/Briefing-
5-revision15June2016.pdf ; For a discussion of how Brexit may affect the rights of UK and Irish citizens who live in 
each otƘŜǊΩǎ ŎƻǳƴǘǊƛŜǎ ǎŜŜ //.{ όнлмсύ ΨBrexit and UK-Irish RelationsΩ .ǊƛŜŦƛƴƎ tŀǇŜǊΣ 
http://crossborder.ie/site2015/wp-content/uploads/2016/10/Brexit-and-UK-Irish-Relations-v2.pdf   
10 As discussed in greater detail by DŀƭƭŀƎƘŜǊΣ /Φ ŀƴŘ hΩ.ȅǊƴŜΣ YΦ όнлмтύ ΨwŜǇƻǊǘ ƻƴ Iƻǿ 5ŜǎƛƎƴŀǘŜŘ {ǇŜŎƛŀƭ {ǘŀǘǳǎ 
ŦƻǊ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘ ǿƛǘƘƛƴ ǘƘŜ 9¦ /ŀƴ ōŜ ŘŜƭƛǾŜǊŜŘΩΣ ǇΦ мтΣ http://www.guengl.eu/uploads/publications-
documents/NI_Special_status_report_161017_FINAL_crops.pdf . These rights include the right for goods to be 
sold or purchased anywhere in the Union without import duties; for workers to seek employment anywhere in 
the Union; and for citizens to be treated by the administrative or judicial authorities of a country of the Union in 
the same way as the nationals of that country. 
11 TFEU, consolidated version of 2012, http://eur -lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:12012E/TXT  
12 wƛƎƘǘǎ ŀǊŜ ŀƭǎƻ ŘŜǊƛǾŜŘ ŦǊƻƳ Ψŀ ǾŀǊƛŜǘȅ ƻŦ ώƻǘƘŜǊϐ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŀƴŘ 9ǳǊƻǇŜŀƴ ǎƻǳǊŎŜǎΩΣ ƛƴŎƭǳŘƛƴƎ ΨǘƘŜ 9ǳǊƻǇŜŀƴ 
Treaties and the case-ƭŀǿ ƻŦ ǘƘŜ /ƻǳǊǘ ƻŦ WǳǎǘƛŎŜΩ όDŀƭƭŀƎƘŜǊ ŀƴŘ hΩ.ȅǊƴŜΣ нлмтΥ нлύΦ 
 
13 ¢ƘŜ /ƻƴǎŜǊǾŀǘƛǾŜ ŀƴŘ ¦ƴƛƻƴƛǎǘ tŀǊǘȅ нлмт aŀƴƛŦŜǎǘƻ ΨCƻǊǿŀǊŘΣ ¢ƻƎŜǘƘŜǊΦ hǳǊ tƭŀƴ ŦƻǊ ŀ {ǘǊƻƴƎŜǊ .Ǌƛǘŀƛƴ ŀƴŘ ŀ 
tǊƻǎǇŜǊƻǳǎ CǳǘǳǊŜΩΣ ǇΦ офΣ https://www.conservatives.com/manifesto 

http://crossborder.ie/site2015/wp-content/uploads/2016/06/CCBS-and-Cooperation-Ireland-EU-Referendum-Briefing-Paper-4.pdf
http://crossborder.ie/site2015/wp-content/uploads/2016/06/CCBS-and-Cooperation-Ireland-EU-Referendum-Briefing-Paper-4.pdf
http://borderpeople.info/wp-content/uploads/2016/06/Briefing-5-revision15June2016.pdf
http://borderpeople.info/wp-content/uploads/2016/06/Briefing-5-revision15June2016.pdf
http://crossborder.ie/site2015/wp-content/uploads/2016/10/Brexit-and-UK-Irish-Relations-v2.pdf
http://www.guengl.eu/uploads/publications-documents/NI_Special_status_report_161017_FINAL_crops.pdf
http://www.guengl.eu/uploads/publications-documents/NI_Special_status_report_161017_FINAL_crops.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT
https://www.conservatives.com/manifesto
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Two implications of a possible UK withdrawal from the European Convention on 

Human Rights after the lifetime of the current Parliament are of particular 

concern: First, the Convention protects the human rights of people in countries 

that belong to the Council of Europe. Withdrawal from it would put a question 

mark over ¦YΩǎ membership of the Council of Europe. Second, the Convention is 

also embedded in Strand One of the Belfast/Good Friday Agreement. It 

safeguards the protection and successful participation Ψof all sections of the 

communityΩ14 in the operation of the democratic institutions in the region. 

Withdrawal from the Convention would, therefore, contravene the Good Friday 

Agreement. 
 
The Charter15 only applies when a member state is implementing EU law but the rights it 
protects extend, in many cases, beyond those protected by the Convention.16  
 

Many of the rights contained in the Charter of Fundamental Rights of the EU will 

remain protected within domestic UK law, including through the Human Rights 

Act of 1998 (HRA 1998). However, the Conservative Party promises to reconsider 

the role of the HRA 1998 after Brexit17. In addition, rights specific to the Charter 

are not protected in the UK domestic law at present.18 It has been suggested 

therefore, that in the absence of the Charter, protection of such rights will 

become more fragmented.19 Such weakening of rights protections will 

undermine both the equivalence of rights regimes north and south of the UK-

Ireland border, and the ability for structured North-South co-operation ς both of 

which are required by the Good Friday Agreement. 
  
Furthermore, the UK and the EU negotiating positions have differed on the issue of the future 
role of the European Court of Justice (ECJ) in the UK post-Brexit. While prior to the negotiation 
break-through of 8 December, 2017 (discussed below) the UK Government had repeatedly 
stated that the ECJ will no longer have authority in the UK after Brexit, the EU negotiators had 

                                                           
14 Ψ¢ƘŜ !ƎǊŜŜƳŜƴǘΩΦ {ǘǊŀƴŘ hƴŜΥ 5ŜƳƻŎǊŀǘƛŎ Lƴǎǘƛǘǳǘƛƻƴǎ ƛƴ bƻǊǘƘŜǊƴ LǊŜƭŀƴŘΣ ǇΦ тΣ 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/136652/agreement.pdf  
15 Containing 50 rights in six chapters, including socio-economic, civil and political rights. 
16 See discussion in Gallagher and hΩ.ȅǊƴŜ όнлмтύΣ ǇΦ нмΦ 
17 Ψ²Ŝ will not repeal or replace the Human Rights Act while the process of Brexit is underway but we will 
consider our human rights legal framework when the process of leaving the EU concludesΩ ό/ƻƴǎŜǊǾŀǘƛǾŜ ŀƴŘ 
Unionist Party Manifesto, 2017), p. 39. See footnote 13 for a full reference. 
18 !ǎ ŜȄǇƭŀƛƴŜŘ ōȅ DŀƭƭŀƎƘŜǊ ŀƴŘ hΩ.ȅǊƴŜ όнлмтύΣ ǘƘŜǎŜ ŀǊŜ rights associated with the plurality of the media, 
freedom of the arts and sciences, choosing occupation and engaging in work, conducting a business, and 
environmental protection. 
19 {ŜŜ DŀƭƭŀƎƘŜǊ ŀƴŘ hΩ.ȅǊƴŜ όнлмтύ ŀƴŘ aŎ/rudden (2017), footnotes 1 and 10. 


