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Executive Summary

1 TheUKrelandborderisinotisimply @ physicakline that separates iNorthern
Ireland fromithe-Republiof Ireland. Instead;the bordernexiststin-the way the
law, policies:and associated-practices arelapplied within-and acress the
different partscofithesesislands.

Y Rather:ithan through physical checks at the geographicaloordecamgrol
of the border:afte Brexitwilllbe-exercised through:egislative: changes and
administrative processes that regulatiizenship and socieeconomic: rights
and entitlements.
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bank orGP canbe regeai to check-on yourimmigration:status: This can
have megativerimplications fon theslossi of individual privacy fand-for/social
cohesion.

Y All citizens:wilbbe affected by such-changes;regardless:ofitheirnationality.

Y Thecontinued-openness of theielandborder to the movement of
different categories of peoplefaft@rexit cannot-bel deduced or guaranteed
on the lbasis of th@rogressachieved through'the EUK Brexitinegotiations
so far.

Y Leaving the European single:market/and:customsruniommeansithdiscbec
all kindscofrmovement through theilkeland thordernwilbbe necessary.

f Numerous:categoriesfof EU citizens: (e g:«depending ondtime ofaccession or
circumstances of previous residence)-alreadyexistinNorthermltreland and
they will enjoy different rigts to movement-after:Brexit. Suchf differentiation
of rights within/Northern dreland/will be-damagingto:socialcohesion.

f Equally'damaging ib¢ potentialiforccreating akt F FiSINBoy ctideds G A 2y 2
rights and-entitlementbetween [lrish-and: British citing within INorthern
Ireland Therethas beenmo discussionto datedn relationtorthe: rights of
Northern lirelandborn citizens:whaolchoase-not to.exercise theirright:to an
Irish passport.

1 TheChartenof FundamentalzRigharsd the HumanrRights Act 0f1998 pect
E nuyhbdzY eSS NI 2 Fhun@i rightdn Slofthedh IrélaficRvhile the
European_Convention-on.Human: Rigistembeddedrin/the: Good Eriday
Agreement tosafeguardhe work of thecdemocraticiinstitutions indNorthern
Ireland. (iPlansto/withdraw fromror repkanyor-albofithesprotections
undermines: the-equivalence of-a rights:regime northl and south of the UK
Ireland lborder-and'the fabilityofor structured-NorBouthceoperation.




1. Introduction
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legal regime»of a border-and can/tell us adot about howdt regulates the

movementof peoplel eaving the EuropeanUnionmeansshedding off-its legal
NBFAnYISiZe thi YeO badzR Ay 3 citiieKsSighfs'Suidl Jtierefore apBns T 2 NJ 2
the question of theeffects of suchhchange on-the-lwéand horder.
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Brexitandthe Uklreland border. To understand this relationship itngortant to remember

as we argued in Briefing Paper that:

Y Bordersare motsimplyphysical lines!that:separate:-states:instead,borders
exist intthe.wayldifferent-legislationppoliciescandassociated:practices (e.g.

@ik e KectNGiE26IS Q s, 16 Rigra®A, Grardd S yfdopplielWitHikand = A Y
betweenstates.

Y Borderregimes (i.e./systems of legalrufesicies,and their associated
practicesyegulate motjjusimovement(of people-or-of:goodsrand:services)
across-borderdut extend toevery -aspect of sociahand .commerciag. lif

Y Changesrinithe rules amdacticesf foregulatingone typeofrmovement«e.g.
of people)h FFaSOAlr's bpende NRISNIR& of 20ISY Y (S@a@a G2 20
goods);

Y1 Thellack-oVisible physicalinfrastructure: at the> peBtexitUK Irelandborder
would not in itself mearthat the borderwill- remaingpentor Ytictionles
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Ireland border We thenoutline current areas of agreement between the UK and tharEU

negotating the future ofreciprocal E} Y OA G AT Sy a Q N&f@rBiexit. Wey R LINE i
further discuss hovBrexit may affect citizeridights associated witthe BelfastGood Friday

Agreement and the Common Travel Arbaforesummarigngthe main implicéions for the

UK:Ireland border.
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¢ British Academy Brexit Bfing, p. 11. Available at:
https://www.britac.ac.uk/sites/default/files/TheGoodFridayAgreementBrexitandRights _Q.JpHE& authomotes

that although he UK government has committed to translating EU law into domestic law through the EU

(Withdrawal) Bill (currently being debated in Parliamefitdzii dzZNBE | RYAYAaGNI GA2ya oAttt o
NBdGFAY 9! adlyRFENR&Q a2/l @ FWIOMRIAN Shy2y0a | F/ZRNIKHdgYR yLINNRA {
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2 Prepared for CCBS by Dr Milena Komarova, Research Officer.



https://www.britac.ac.uk/sites/default/files/TheGoodFridayAgreementBrexitandRights_0.pdf
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It is essential to:appreciate that whikbe effectscof-Brexit onthe daordevill be

more obvioushexperiencel by peoplewho move arossit regularly(for

instancefrontier workers, or who live in aborder area, exiting theEWvill affect
everyoneesident inNorthernirelandeS: Ot cdz& S rig®OAsbekdacSY @ Q@ NA I K
daily basis:at everypoint of.contactwith jpublietinstitutions,/services or jprivate
bushaf:S: 8188 @ Er Wik K-S o0 2 NR Sclixensth2ve§accasbighll 2 S E A
whentheir eligibility to avail-of these:services;isljudged.

An example of how the border workpecificallyto control movement and immigration is, by

GKS 'Y 32 @SNy $siSnfthréugh céntroflinghcéeds xo the labour market and

social securityrather than simply controlling?Sy G N® | (G KS !lthabeerJKe a A O
arguedin this respecthat the current immigration law in the UKHIreadyextends

immigration responsibilities amongst nestate actorf2 6 & NXIjdzZA NAy 3 f | yRf 2N
agencies, banks, employers and hospitals to clomdk LISNE 2y Q& A YorrskA NI G A2 Y
beingpenalisedior failure todo sa®

This is why WYHanges to théborder do not necessarilymmean thesinstallation of

guard towers-andrazor wit¥ Instead,changes ta théorder are effected

through changing thedavand the administrative processes that regulate

citizenship and sacieeconomicrrights: andrentitlements; as:\vasithe
mechanismsforitheip protection:o2dNFR S NIc20 2 YetieNR fhrod pyintd S I O
21 FTont O 2¢yaul labdiof tbank or: GP. can bejrequired te checkon your

immigration sstatus.

Theiimplementation of these s@bf checkswill undoubtedlyhavavorrying
implicationsfor the losscof individual privacy,and farcsocial cohesion.

Furthermore, specific to Northern Ireland are a number of rights, presentiyned inthe
Belfast/Good Friday Agreement, that have their legal basis in ®lduhal which wilbe
affected by the UK leaving the EAlso with direct implications for the UKeland border ill

3la D2@SNYYSyld OonunmTO0 Wt 23aAlINRYH YROBNIIE ymw2 NI KSNY L NB
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/638135/6.3/ EXEU_North
ern_lreland_and_lIreland INTERACTIVE.pdf

4E.g. the2016 Immigration Acivhich builds on the 2014 Immigration Act.

ShQl | 3 y 3 BréxitLavoNiblogyhttps:Zbrexitlawni.org/blog/brexitimmigrationcontrol-northern-

ireland/
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https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/638135/6.3703_DEXEU_Northern_Ireland_and_Ireland_INTERACTIVE.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/638135/6.3703_DEXEU_Northern_Ireland_and_Ireland_INTERACTIVE.pdf
https://brexitlawni.org/blog/brexit-immigration-control-northern-ireland/
https://brexitlawni.org/blog/brexit-immigration-control-northern-ireland/
http://dro.dur.ac.uk/20869/1/20869.pdf?DDC71+DDD19+DDC108+dla0ao
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agreementghat constitutesthe Common Travel AreslVe discuss ezh of these questions in
separate subsections below.
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3. Progress on agreeing reciprocalEU-5 + AEOEUAT O
protections
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One of the three key issues identified by B&8272 Yy g KA OK WadzZFFAOASY (i LN
in order to proceed to the seconghase of Brexit negotiationsvascentered onthe rights of

EU and UK citizemssidingh y S OK 2 (i K8iadli spéalinghelmais rigitsSoBEU

citizens across the Union are set outrticles 2024 of the Treaty on the Functioning of the

Euopean Union(TFEYand include, among othershe right to move workand reside frely

within the territory of the member tates.’ EU law also provides specifiolitical €.g.voting)
rightsandrights relating to tradeprofessional activitieand socal securitywithin the BJ. 10

Furthermore, he TFEW providesfor two main legal instruments that guarantee the
protection of human rights and of fundamental freedoms within the Unitime Charter of
Fundamental Rights of the European Unjilve Charte) andthe European Convention for the
Protection of Human Rightthe Conventio.*? The continued application in the UK of both
the Charter and the Convention after Brexit is under questWhile there are no immediate
plans to withdraw from the Conventionptablythe 2017 Tory Manifesto only commits to the
UK remainingignatories tahe Conventiorior the duration of the next parliamef® At the
same timethe UK Government does not plan to convert the Charter into UK law after Brexit

" Expected to address the future relationship between the EU and the UK, including trading relationships

8The othertwo issuesbgid G KS a2 OF f f SR WRdaddessite prabfeinditiatSanss ffrith@ o6 A f
Republic of Ireland/Northern Ireland from Brexit.

9 For a fuller discussion of mobility rights within the EU see our previous work, including CCBE(2016)

Referemum Briefing Papers Briefing Papeifie UK Referendum on Membership of the EU: Citizen Mdbikty
http://crossborderie/site2015/wp-content/uploads/2016/06/CCB&nd-CooperationlrelandEUReferendum
BriefingPaperd.pdiT { SS | f & 2The Referénduintom WKdiembership of the EU: Freedom of

Movement of Peopl®@ . 2 NR S NJ t &t ilforferpedplk.iSfdkpyeah®Ent/uploads/2016/06/Briefing
5-revision15June2016.pdfFor a discussion dow Brexit may affect the rights of UK and Irish citizens who live in
eachoK SNDN&a G@GBdRy i MR Pexi and WKrish Rélation? . NASFAyY 3 t | LISNE
http://crossborder.ie/site2015/wpcontent/uploads/2016/10/Brexiand-Uk:rish-Relationsv2.pdf

10 As discussed in greater detailby t £  AIKSNE / ® YR hQ. 8NYySs Y® O6HAMTO
T2NI b2NIKSNY LNBfFYR ¢A G ftpywiiwkdngdeu/uploadg/puldi&itioRsS f A S NB R
documents/NI_Special_status_report 161017 FINAL_cropsTuse rights include the rightr goods to be

sold or purchased anywhere in the Unisithout import duties; for workers to seek employment anywhere in

the Union; and for citizens to be treated by the administrative or judicial authorities of a country of the Union in

the same way as the nationals of that country.

1 TFEU, consolidated vensi of 2012 http://eur -lex.europa.eu/legal

content/EN/TXT/PDF/?uri=CELEX:12012E/TXT
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http://crossborder.ie/site2015/wp-content/uploads/2016/06/CCBS-and-Cooperation-Ireland-EU-Referendum-Briefing-Paper-4.pdf
http://crossborder.ie/site2015/wp-content/uploads/2016/06/CCBS-and-Cooperation-Ireland-EU-Referendum-Briefing-Paper-4.pdf
http://borderpeople.info/wp-content/uploads/2016/06/Briefing-5-revision15June2016.pdf
http://borderpeople.info/wp-content/uploads/2016/06/Briefing-5-revision15June2016.pdf
http://crossborder.ie/site2015/wp-content/uploads/2016/10/Brexit-and-UK-Irish-Relations-v2.pdf
http://www.guengl.eu/uploads/publications-documents/NI_Special_status_report_161017_FINAL_crops.pdf
http://www.guengl.eu/uploads/publications-documents/NI_Special_status_report_161017_FINAL_crops.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT
https://www.conservatives.com/manifesto

Two implicationsof a possible UK withdrawal-fromliiropeanConventionon
HumanrRightafter the lifetime of the.currentParliamerare of particular
concern First, theConventionprotects thehuman rightsof peopleiinccountries
that belong:tortheCouncil-of- EuropéNithdrawal fromit would put a question
mark over, KY: @@mbership-of the Council of Eurofeecond;the Convention is
alsoembedded in:Strand-One of-the Belfast/Good-kriday-Agreeibent
safeguards th@rotection andsuccessfub participatiolf all sectiois of ithe
community® in the operation-of thedemocraic institutionsin the region.
Withdrawal fromttheConvention wouldherefore, ccontravenelthe Good Eriday

The Chartet® only applies when a member state is implementing EUbatthe rightsit
protects extend, in many casebgyondthose protected by theConvention'®

Many of the rights contained in the Chartefr Fundamental Rights of the Euill
remainprotected within domestic UK lawncludingthroughthe Human Rights
Actof 1998(HRAL998). Howeverthe Conservative Party promist reconsider
the role of theHRA1998 afterBrexit’. In addition, rightspecific to theCharter
are not protected irthe UK domestic lawt present!® It hasbeensuggested
therefore,that in the absence of th Charterprotection ofsuchrights will
become mordragmented!® uchweakening of rights protectionsill
undermine both the equivalence of rights regismeorth and south of the UK
Ireland border, and the ability fatructuredNorth-South ceoperation¢ both of
which are required by the Good Friday Agreement

Furthermore, the UK and the EU negotiating positions have differed on the issue of the future
role of the European Court of Justice (ECJ) in the UKBvegit. While prior to the negotiation
break-through of8 Decembey2017 (discussed below) the UK Government had repeatedly
stated that theECWill no longe have authority in the UK afteBrexit,the EU negotiators had

BpeKS 1ANBSYSYiQd {(iNF YR hySY 5SY2O0NIGAO LyadAaddziazya
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/136652/agreement.pdf

15 Containing 50 rights in six chapterscluding socieeconomic, civil and political rights.

16 See discussion in Gallagherdan@®2. @ Ny S O0HAMTOI LIJO HMOD

7@ 2 gill not repeal or replace the Human Rights Act while ginocess of Brexit is underwayt we will

consider our human rights legal framewawken the process of leaving tHglJ conclude® 6/ 2y a SNl G A GBS
Unionist Party Manésto, 2017), p. 3%ee footnote 13 for a full reference.

8] 3 SELXIFAYSR o6& DI ff | 3K 8dis hsgoBlated witthe plyafity obthemediad = G KS& S
freedom of the arts and sciences, choosing occupation and engaging in work, conducting a business, and
environmental protection
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